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Now Available Online via
GPO Access

Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html

For additiona information on GPO Access products,
services and access methods, see page |l or contact the
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Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is: http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
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Federal Register

Vol. 63, No. 170
Wednesday, September 2, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV98-905-3 FR]
Oranges, Grapefruit, Tangerines, and

Tangelos Grown in Florida; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate from $0.0035 to
$0.00385 per 4s bushel carton
established for the Citrus
Administrative Committee (Committee)
under Marketing Order No. 905 for the
1998-99 and subsequent fiscal periods.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of citrus
grown in Florida. Authorization to
assess citrus handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The fiscal period began
August 1 and ends July 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: September 3, 1998.
FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Southeast Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, P.O. Box 2276,
Winter Haven, FL 33883-2276;
telephone: (941) 299-4770, Fax: (941)
299-5169; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order

Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Order No. 905, both as
amended (7 CFR part 905), regulating
the handling of Oranges, Grapefruit,
Tangerines, and Tangelos grown in
Florida, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Florida citrus handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable citrus
beginning August 1, 1998, and continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1998-99 and subsequent fiscal

periods from $0.0035 to $0.00385 per ¥s
bushel carton handled.

The Florida citrus marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of oranges,
grapefruit, tangerines, and tangelos
grown in Florida. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 1996-97 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

The Committee met on May 22, 1998,
and unanimously recommended 1998—
99 expenditures of $242,275 and an
assessment rate of $0.00385 per 45
bushel carton of citrus. In comparison,
last year’s budgeted expenditures were
$242,000. The assessment rate of
$0.00385 is $0.00035 higher than the
rate currently in effect. Shipments of
fresh citrus for the 199798 season are
expected to be less than the Committee’s
initial estimate of 65,000,000 cartons.
Estimated shipments for 1998-99 are
61,500,000 cartons, or 3,500,000 million
cartons less than the 1997-98 estimate.
Due to the anticipated reduction in fresh
shipments of Florida citrus to interstate
and export markets, the Committee
voted to increase the assessment rate to
generate funds necessary to meet
Committee operating expenditures, and
maintain an adequate operating reserve.

The major expenditures
recommended by the Committee for the
1998-99 year include $155,800 for
salaries and benefits, $36,000 for
Manifest Department-FDACS, $18,400
for insurance and bonds, and $12,325
for retirement plan. Budgeted expenses
for these items in 1997-98 were
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$141,450, $36,000, $16,500, and
$11,200, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Florida citrus. As
mentioned earlier, citrus shipments for
1998-99 are estimated at 61,500,000
cartons which should provide $236,775
in assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, should
be adequate to cover budgeted expenses.
Funds in the reserve (currently
$109,371) will be kept within the
maximum permitted by the order
(approximately one-half of one fiscal
period’s expenses; § 905.42).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—-99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 11,000
producers of citrus in the production
area and approximately 109 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of Florida
citrus producers and handlers may be
classified as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 1998—99
and subsequent fiscal periods from
$0.0035 per 4/5 bushel carton to
$0.00385 per 4/5 bushel carton handled.
The Committee unanimously
recommended 1998-99 expenditures of
$242,275 and an assessment rate of
$0.00385 per 4/5 bushel carton. The
assessment rate of $0.00385 per 4/5
bushel carton is $0.00035 higher than
the 1997-98 rate. The quantity of
assessable citrus for the 1998-99 season
is estimated at 61,500,000 cartons. Thus,
the $0.00385 rate should provide
$236,775 in assessment income. Income
derived from handler assessments, along
with interest income and funds from the
Committee’s authorized reserve, should
be adequate to meet this year’s
expenses.

The Committee estimates a reduced
amount of fresh shipments of Florida
citrus for the 1998-99 season. They
unanimously recommended 1998-99
expenditures of $242,275 which
included increases in staff salaries and
benefits, and equipment rental.
Equipment rental is budgeted at $2,200
for 1998-99 and last year it was
budgeted at $800. The major
expenditures recommended by the
Committee for the 1998-99 year include
$155,800 for salaries and benefits,
$36,000 for Manifest Department-
FDACS, $18,400 for insurance and
bonds, and $12,325 for retirement plan.
Budgeted expenses for these items in
1997-98 were $141,450, $36,000,
$16,500, and $11,200, respectively.

Due to the anticipated reduction of
fresh shipments, the Committee voted to
increase the assessment rate to generate
the funds necessary to meet the
Committee’s operating expenses and
maintain an adequate operating reserve.
The Committee’s authorized reserve
(approximately one-half of one fiscal
period’s expenses) is currently
$109,371. The revenue from
assessments, along with interest income
and funds from the Committee’s
authorized reserve, should be adequate
to cover budgeted expenses.

Prior to arriving at its 1998-99 budget
of $242,275, the Committee considered
information from various sources, such
as the Committee’s Budget Sub-
Committee. Alternative expenditure
levels were discussed. However, it was
determined that the increases in
salaries, benefits, and equipment were
needed and justified. The assessment
rate of $0.00385 per 4/5 bushel carton
of assessable Florida citrus was then
determined by dividing the total
recommended budget by the quantity of
assessable citrus, estimated at
61,500,000 4/5 bushel cartons for the
1998-99 fiscal period. This is
approximately $5,500 below the
anticipated expenses. Assessment
income, along with interest income and
funds from the Committee’s authorized
reserve, should be adequate to cover
budgeted expenses, which the
Committee determined to be acceptable.

There are several varieties of citrus
regulated under the order. In the 1997—
98 season, the f.0.b. price ranged from
around $5.83 to $6.71 for oranges, from
around $5.26 to $6.31 for grapefruit, and
from around $7.17 to $20.39 for
speciality citrus. Depending on the
volume and variety produced by the
individual grower, the price for Florida
citrus during the 1998-99 season is
expected to range between $5.26 and
$20.39 per 4/5 bushel carton. Therefore,
the estimated assessment revenue for
the 1998-99 fiscal period as a
percentage of total grower revenue
could range between 0.02 and 0.07
percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the
Florida citrus industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the May 22, 1998,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large Florida citrus
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.
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The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A proposed rule concerning this
action was published in the Federal
Register on July 16, 1998 (63 FR 38347).
Copies of the proposed rule were also
mailed or sent via facsimile to all citrus
handlers. Finally, the proposal was
made available through the Internet by
the Office of the Federal Register. A 30-
day comment period ending August 17,
1998, was provided for interested
persons to respond to the proposal. No
comments were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 1998-99 fiscal period
began on August 1, 1998, and the order
requires that the rate of assessment for
each fiscal period apply to all assessable
citrus handled during such fiscal
period; (2) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (3) handlers are already receiving
1998-99 crop citrus from growers; (4)
handlers are aware of this rule which
was unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (5) a 30-day
comment period was provided and no
comments were received.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 905.235 is revised to read
as follows:

8§905.235 Assessment rate.

On and after August 1, 1998, an
assessment rate of $0.00385 per 4/5
bushel carton is established for

assessable Florida citrus covered under
the order.

Dated: August 26, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-23515 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 924
[Docket No. FV98-924-1 FR]

Fresh Prunes Grown in Designated
Counties in Washington and Umatilla
County, Oregon; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
Washington-Oregon Fresh Prune
Marketing Committee (Committee)
under Marketing Order No. 924 for the
1998-99 and subsequent fiscal periods
from $0.75 to $1.00 per ton of fresh
prunes handled. The Committee is
responsible for local administration of
the marketing order which regulates the
handling of fresh prunes grown in
designated counties in Washington and
Umatilla County, Oregon. Authorization
to assess fresh prune handlers enables
the Committee to incur expenses that
are reasonable and necessary to
administer the program. The 1998-99
fiscal period began April 1 and ends
March 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: September 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, Room 369, Portland,
OR 97204, telephone: (503) 3262724,
Fax: (503) 326—7440 or George J.
Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 924, both as amended (7
CFR part 924), regulating the handling
of fresh prunes grown in designated
counties in Washington and Umatilla
County, Oregon hereinafter referred to
as the *‘order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, fresh prune handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable fresh prunes
beginning April 1, 1998, and continue
until modified, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1998-99 and subsequent fiscal
periods from $0.75 to $1.00 per ton of
fresh prunes handled.

The order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The Committee consists of
six producer members and three handler
members, each of whom is familiar with
the Committee’s needs and with the
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costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The budget and
assessment rate were discussed at a
public meeting and all directly affected
persons had an opportunity to
participate and provide input.

For the 1997-98 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate of $0.75 per ton that
would continue in effect from fiscal
period to fiscal period indefinitely
unless modified, suspended, or
terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

The Committee met on June 3, 1998,
and unanimously recommended 1998—
99 expenditures of $7,003 and an
assessment rate of $1.00 per ton of fresh
prunes handled during the 1998-99 and
subsequent fiscal periods. In
comparison, last year’s budgeted
expenditures were $7,233. The
assessment rate of $1.00 is $0.25 more
than the rate currently in effect. The
Committee recommended an increased
assessment rate because the current rate
would not generate enough income to
adequately administer the program. The
Committee decided that an assessment
rate of more than $1.00 would generate
income in excess of that needed to
adequately administer the program.

Major expenses recommended by the
Committee for the 1998-99 fiscal period
include $2,880 for manager salary,
$1,000 for travel, $528 for rent and
maintenance, and $475 for audit.
Budgeted expenses for these items in
1997-98 were $2,880, $1,000, $440, and
$465, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of fresh prunes. Fresh prune
shipments for the year are estimated at
4,800 tons, which should provide
$4,800 in assessment income. Income
derived from handler assessments, along
with funds from the Committee’s
authorized reserve, should be adequate
to cover budgeted expenses. Funds in
the reserve (currently $6,709) will be
kept within the maximum permitted by
the order of approximately one fiscal
period’s operational expenses (8 924.42).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 350
producers of fresh prunes in the
production area and approximately 30
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000 and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of fresh
prune producers and handlers may be
classified as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 1998-99
and subsequent fiscal periods from
$0.75 to $1.00 per ton of fresh prunes
handled. The Committee met on June 3,
1998, and unanimously recommended
1998-99 expenditures of $7,003 and an
assessment rate of $1.00 per ton of fresh
prunes handled. In comparison, last
year’s budgeted expenditures were
$7,233. The assessment rate of $1.00 is
$0.25 more than the rate currently in
effect. The Committee recommended an

increased assessment rate because the
current rate would not generate enough
income to adequately administer the
program. The Committee decided that
an assessment rate of more than $1.00
would generate income in excess of that
needed to adequately administer the
program.

Major expenses recommended by the
Committee for the 1998-99 fiscal period
include $2,880 for manager salary,
$1,000 for travel, $528 for rent and
maintenance, and $475 for audit.
Budgeted expenses for these items in
1997-98 were $2,880, $1,000, $440, and
$465, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of fresh prunes. Fresh prune
shipments for the year are estimated at
4,800 tons, which should provide
$4,800 in assessment income. Income
derived from handler assessments, along
with funds from the Committee’s
authorized reserve, should be adequate
to cover budgeted expenses. The reserve
is within the maximum permitted by the
order of approximately one fiscal
period’s operational expenses (§ 924.42).

Recent price information indicates
that the grower price for the 1998-99
marketing season will range between
$200 and $500 per ton of fresh prunes
handled. Therefore, the estimated
assessment revenue for the 1998-99
fiscal period as a percentage of total
grower revenue will range between 0.20
and 0.50 percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the fresh
prune industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the June 3, 1998,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large fresh prune
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
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duplicate, overlap, or conflict with this
rule.

A proposed rule concerning this
action was published in the Federal
Register on July 16, 1998 (63 FR 38349).
The proposal was made available
through the Internet by the Office of the
Federal Register. A 30-day comment
period ending August 17, 1998, was
provided for interested persons to
respond to the proposal. No comments
were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 1998-99 fiscal period
began on April 1, 1998, and the order
requires that the rate of assessment for
each fiscal period apply to all assessable
fresh prunes handled during such fiscal
period; (2) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) a 30-day comment period
was provided and no comments were
received.

List of Subjects in 7 CFR Part 924

Marketing agreements, Plums, Prunes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 924 is amended as
follows:

PART 924—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND UMATILLA
COUNTY, OREGON

1. The authority citation for 7 CFR
part 924 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§924.236 [Amended]

2. Section 924.236 is amended by
removing the words “April 1, 1997,”
and adding in their place “April 1,
1998, and by removing “$0.75" and
adding in its place “$1.00.”

Dated: August 26, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-23514 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 927
[Docket No. FV98-927-1 FR]
Winter Pears Grown in Oregon and

Washington; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
Winter Pear Control Committee
(Committee) under Marketing Order No.
927 for the 1998-99 and subsequent
fiscal periods from $0.44 to $0.49 per
standard box of winter pears handled.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of winter
pears grown in Oregon and Washington.
Authorization to assess winter pear
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The 1998-99 fiscal period began July 1
and ends June 30. The assessment rate
will remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: September 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, Room 369, Portland,
OR 97204, telephone: (503) 3262724,
Fax: (503) 326—7440 or George J.
Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456 telephone: (202) 720-
2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 89 and Order No. 927, both as
amended (7 CFR part 927), regulating
the handling of winter pears grown in

Oregon and Washington hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, winter pear handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable winter pears
beginning July 1, 1998, and continue
until modified, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1998-99 and subsequent fiscal
periods from $0.44 to $0.49 per standard
box of winter pears handled.

The order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The Committee consists of
six producer members and six handler
members, each of whom is familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The budget and
assessment rate were discussed at a
public meeting and all directly affected



46634

Federal Register/Vol. 63, No. 170/Wednesday, September 2, 1998/Rules and Regulations

persons had an opportunity to
participate and provide input.

For the 1997-98 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate of $0.44 per standard
box that would continue in effect from
fiscal period to fiscal period indefinitely
unless modified, suspended, or
terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

The Committee met on May 29, 1998,
and unanimously recommended 1998—
99 expenditures of $7,958,083 and an
assessment rate of $0.49 per standard
box of winter pears handled during the
1998-99 and subsequent fiscal periods.
In comparison, last year’s budgeted
expenditures were $8,066,790. The
assessment rate of $0.49 is $0.05 more
than the rate currently in effect. The
Committee recommended an increased
assessment rate because the current rate
would not generate enough income to
adequately administer the program. The
Committee decided that an assessment
rate of more than $0.49 would generate
income in excess of that needed to
adequately administer the program.

Major expenses recommended by the
Committee for the 1998-99 fiscal period
include $6,719,500 for paid advertising,
$460,925 for contingencies (i.e.,
unforeseen expenses), $302,000 for
improvement of winter pears, $182,785
for salaries, and $75,000 for market
development. Budgeted expenses for
these items in 1997-98 were $7,010,550,
$268,632, $346,200, $161,549, and
$75,000, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of winter pears. Winter pear
shipments for the year are estimated at
15,100,000 standard boxes, which
should provide $7,399,000 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.
Funds in the reserve (currently
$470,000) will be kept within the
maximum permitted by the order of
approximately one fiscal period’s
expenses (§ 927.42).

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate will be
in effect for an indefinite period, the

Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—-99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,800
producers of winter pears in the
production area and approximately 90
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000 and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of winter
pear producers and handlers may be
classified as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 1998—-99
and subsequent fiscal periods from
$0.44 to $0.49 per standard box of
winter pears handled. The Committee
met on May 29, 1998, and unanimously
recommended 1998-99 expenditures of
$7,958,083 and an assessment rate of
$0.49 per standard box of winter pears
handled during the 1998-99 and
subsequent fiscal periods. In
comparison, last year’s budgeted
expenditures were $8,066,790. The
assessment rate of $0.49 is $0.05 more
than the rate currently in effect. The

Committee recommended an increased
assessment rate because the current rate
would not generate enough income to
adequately administer the program. The
Committee decided that an assessment
rate of more than $0.49 would generate
income in excess of that needed to
adequately administer the program.

Major expenses recommended by the
Committee for the 1998-99 fiscal period
include $6,719,500 for paid advertising,
$460,925 for contingencies (i.e.,
unforeseen expenses), $302,000 for
improvement of winter pears, $182,785
for salaries, and $75,000 for market
development. Budgeted expenses for
these items in 1997-98 were $7,010,550,
$268,632, $346,200, $161,549, and
$75,000, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of winter pears. Winter pear
shipments for the year are estimated at
15,100,000 standard boxes, which
should provide $7,399,000 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.
This amount is within the maximum
permitted by the order of approximately
one fiscal period’s expenses (8§ 927.42).

Recent price information indicates
that the grower price for the 1998-99
marketing season will range between
$6.18 and $10.78 per standard box of
winter pears handled. Therefore, the
estimated assessment revenue for the
1998-99 fiscal period as a percentage of
total grower revenue will range between
5 and 8 percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the
winter pear industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the May 29, 1998,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large winter pear
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
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duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A proposed rule concerning this
action was published in the Federal
Register on July 21, 1998 (63 FR 39037).
The proposal was made available
through the Internet by the Office of the
Federal Register. A 30-day comment
period ending August 20, 1998, was
provided for interested persons to
respond to the proposal. No comments
were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The 1998-99 fiscal period
began on July 1, 1998, and the order
requires that the rate of assessment for
each fiscal period apply to all assessable
winter pears handled during such fiscal
period; (2) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) a 30-day comment period
was provided and no comments were
received.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 927 is amended as
follows:

PART 927—WINTER PEARS GROWN
IN OREGON AND WASHINGTON

1. The authority citation for 7 CFR
part 927 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§927.236 [Amended]

2. Section 927.236 is amended by
removing the words “July 1, 1997,” and
adding in their place the words “July 1,
1998,” and by removing “$0.44" and
adding in its place “$0.49.”

Dated: August 26, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-23512 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 953
[Docket No. FV98-953-1 FIR]

Irish Potatoes Grown in Southeastern
States; Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which increased the assessment rate
established for the Southeastern Potato
Committee (Committee) under
Marketing Order No. 953 for the 1998—
99 and subsequent fiscal periods from
$0.0075 to $0.01 per hundredweight of
potatoes handled. The Committee is
responsible for local administration of
the marketing order which regulates the
handling of Irish potatoes grown in two
southeastern States (Virginia and North
Carolina). Authorization to assess potato
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period begins June 1 and ends
May 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: October 2, 1998.

FOR FURTHER INFORMATION CONTACT: Jim
Wendland, DC Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone: 202—720-2491, Fax: 202—
205-6632; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: 202—-720—
2491, Fax: 202-205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, also at the above
address, telephone, and Fax.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 104 and Order No. 953, both as
amended (7 CFR part 953), regulating
the handling of Irish potatoes grown in

two southeastern States (Virginia and
North Carolina), hereinafter referred to
as the ““order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Virginia-North Carolina potato
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable potatoes beginning June 1,
1998, and continuing until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues to increase the
assessment rate established for the
Committee for the 1998-99 and
subsequent fiscal periods from $0.0075
to $0.01 per hundredweight of potatoes
handled.

The Southeastern Potato Marketing
Order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of Southeastern potatoes. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
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assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 199697 and subsequent fiscal
periods the Committee recommended,
and the Department approved, an
assessment rate of $0.0075 per
hundredweight of potatoes handled that
would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other information
available to the Secretary.

The Committee met on April 16, 1998,
and unanimously recommended 1998—
99 expenditures of $12,000, the same as
last year. The major expenditures
include $7,700 for the manager’s and
secretarial salaries and $1,000 for travel
expenses. These and all other expense
items are budgeted at last year’s
amounts.

Regarding the assessment rate, after
considering several options, the
Committee concluded that the former
rate of $0.0075 per hundredweight
would not be adequate for the 1998—99
fiscal period for the following reasons.
The Committee’s operating reserve was
only $5,000 and was expected to be
quickly exhausted. The reserve was the
lowest ever for any of the Committee’s
fiscal periods except one. Also, wet
fields caused delayed plantings and
unfavorable growing conditions,
resulting in potato plant stands
estimated to be 20 percent below
normal. As a result of this and other
factors, the Committee projected that
during the industry’s brief,
predominately June and July, shipping
and assessing period, its total potato
volume to be handled would be down
at least 100,000 hundredweight.
Therefore, the Committee unanimously
recommended an assessment rate of
$0.01 per hundredweight, $0.0025
higher than the rate formerly in effect.

The assessment rate recommended by
the Committee was based on projected
fresh market shipments of 1,200,000
hundredweight (cwt) of Southeastern
potatoes, which should provide $12,000
in assessment income. However, recent
information indicates that these
shipments will only be approximately
900,000 cwt, providing about $9,000 in
assessments. But this income, along
with funds from the Committee’s
authorized operating reserve, will be
adequate to cover budgeted expenses.
Funds in the reserve at the beginning of
the 1997-98 fiscal period were
estimated at only $5,000. Funds in the
reserve are now expected to be about

$2,000, well within the maximum
permitted by the order of approximately
one fiscal period’s expenses (§ 953.35).

The assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 199899 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 85 producers
of Southeastern potatoes in the
production area and approximately 40
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
Southeastern potato producers and
handlers may be classified as small
entities.

This rule continues to increase the
assessment rate established for the
Southeastern Potato Committee and

collected from handlers for the 1998-99
and subsequent fiscal periods from
$0.0075 per hundredweight to $0.01 per
hundredweight of potatoes handled.
Both the $0.01 assessment rate and the
1998-89 budget of $12,000 were
unanimously recommended by the
Committee at its April 16, 1998,
meeting. The assessment rate continued
in effect by this action is $0.0025 higher
than the 1997-98 rate. The Committee
recommended an increased assessment
rate to help offset the smaller projected
crop of assessable Southeastern potatoes
in 1998. Recent information indicates
these shipments will only be
approximately 900,000 hundredweight
(cwt), about 400,000 cwt less than the
1997 crop, to provide about $9,000 in
assessments. But this income, along
with funds from the Committee’s
authorized operating reserve, will be
adequate to meet the 1998-99 fiscal
period’s budgeted expenses. Funds in
the reserve at the beginning of the 1997—
98 fiscal period were approximately
$5,000. Funds in the reserve are now
expected to be only about $2,000, well
within the maximum permitted by the
order of approximately one fiscal
period’s expenses (§ 953.35). The
Committee discussed leaving the
assessment at the previous $0.0075 rate
but determined that the significantly
smaller crop would not generate enough
income to meet budgeted expenses
without exhausting the $5,000 operating
reserve, and this was not acceptable.

The major expenditures
recommended by the Committee for the
1998-99 fiscal period include $7,700 for
the manager’s and secretarial salaries
and $1,000 for travel expenses. These
and all other expense items are
budgeted at last year’s amounts.

A review of historical information and
recent preliminary information indicate
that the grower price for the 1998-99
Southeastern potato crop could average
approximately $7.00 to $8.00 per
hundredweight. With fresh market
shipments in 1998 of approximately
900,000 hundredweight, the estimated
assessment revenue for the 1998-99
fiscal period ($9,000) as a percentage of
the projected fresh market crop value
($7,200,000) could be 0.005 percent.

While assessments impose some
additional costs on handlers, the costs
are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the order. In addition, the Committee’s
meeting was widely publicized
throughout the Southeastern potato
industry and all interested persons were
invited to attend the meeting and
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participate in Committee deliberations
on all issues. Like all Committee
meetings, the April 16, 1998, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Southeastern
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

An interim final rule concerning this
action was published in the Federal
Register on June 17, 1998, (63 FR
32966). Copies of that rule were also
mailed or sent via facsimile to all
Southeastern potato handlers. Finally,
the interim final rule was made
available through the Internet by the
Office of the Federal Register. A 30-day
comment period was provided for
interested persons to respond to the
interim final rule. The comment period
ended on July 17, 1998, and no
comments were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 953

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 953 is amended as
follows:

PART 953—IRISH POTATOES GROWN
IN SOUTHEASTERN STATES

Accordingly, the interim final rule
amending 7 CFR part 953 which was
published at 63 FR 32966 on June 17,
1998, is adopted as a final rule without
change.

Dated: August 26, 1998.
Robert C. Keeney,
Deputy Administrator, Fruit & Vegetable
Programs.
[FR Doc. 98-23516 Filed 9-1-98; 8:45 am]

BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1160

[DA—98-04]

Fluid Milk Promotion Order;
Amendments to the Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule amends certain
provisions of the Fluid Milk Promotion
Order (Order). The amendments,
requested by the National Fluid Milk
Processor Promotion Board (Board),
which administers the Order, modify
the membership status and term of
office of Board members. This rule also
amends order language pertaining to
committees and intellectual property
rights (patents, copyrights, inventions,
and publications). The amendments are
necessary to maintain Board
membership continuity and should
allow the Board to operate in a more
effective and efficient manner.
EFFECTIVE DATE: September 3, 1998.

FOR FURTHER INFORMATION CONTACT:
David R. Jamison, Chief, USDA/AMS/
Dairy Programs, Promotion and
Research Branch, 1400 Independence
Avenue, SW, Stop 0233, Room 2734
South Building, Washington, DC 20250—
0233, (202) 720-6909, e-mail address
David__Jamison@usda.gov.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C.
601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Small businesses in
the fluid milk processing industry have
been defined by the Small Business
Administration as those employing less
than 500 employees. There are
approximately 250 fluid milk processors
subject to the provisions of the Order.
Most of the parties subject to the Order
are considered small entities.

The Order (7 CFR Part 1160) is
authorized under the Fluid Milk
Promotion Act of 1990 (Act) (7 USC
6401-6417). This rule will modify
certain provisions of the Order
concerning membership on the Board,
the term of office for Board members,
the establishment of working
committees, and joint ownership of
intellectual property rights. These
amendments were requested by the
Board. The Board believes that the
amendments are necessary to maintain
Board membership continuity and that
the changes should allow the Board to
operate in a more effective and efficient
manner.

The amendments will allow a fluid
milk processor to have two members on
the Board. Currently, the Order provides
that a fluid milk processor can be
represented on the Board by not more
than one member. This amendment
should help maintain Board continuity
and provide a consistent pool of
processor representatives. The
amendments also will allow Board
members whose fluid milk processor
company affiliation has changed to
serve on the Board for a period of up to
60 days or until a successor is
appointed, whichever is sooner,
provided that the eligibility
requirements of the Order are still met.
This amendment should help in the
reduction of Board vacancies and foster
continuity in Board activities and
membership.

The rule also will allow Board
members who fill vacancies with a term
of 18 months or less to serve two
consecutive full 3-year terms. Currently,
the Order provides that except for the
initial staggered appointments, Board
members could only serve two
consecutive terms. Greater continuity on
the Board will result from this
amendment.

The rule also will permit the Board to
establish working committees of persons
other than Board members; this change
will assist the Board with activities
through access to information,
knowledge, and expertise that otherwise
might not be available.

Finally, the amendments also will
modify the intellectual property
provisions of the Order to specifically
provide for and allow joint ownership of
intellectual property, i.e., patents,
copyrights, inventions, and
publications, that is developed using
joint funds. This change recognizes that
significant project funding may come
from contracting parties other than the
Board.

These amendments to Order
provisions will not add any burden to
regulated parties because they relate to
provisions concerning membership on
the Board, the establishment of working
committees, and joint ownership for
patents, copyrights, inventions, and
publications. The amendments will not
impose additional reporting or
collecting requirements. No relevant
Federal rules have been identified that
duplicate, overlap, or conflict with the
rule.

Accordingly, pursuant to 5 U.S.C.
605(b), the Agricultural Marketing
Service has certified that this rule
would not have a significant economic
impact on a substantial number of small
entities.
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Prior document in this proceeding:
Invitation to Submit Comments on
Proposed Amendments to the Order:
Issued May 18, 1998; published May 22,
1998 (63 FR 28292).

Executive Order 12866 and the
Paperwork Reduction Act

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act authorizes the Order. The Act
provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 1999K of the Act, any person
subject to the Order may file with the
Secretary a petition stating that the
Order, any provision of the Order, or
any obligation imposed in connection
with the Order is not in accordance with
the law and request a modification of
the Order or to be exempted from the
Order. A person subject to an order is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the person is an inhabitant, or
has his principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided a
complaint is filed not later than 20 days
after the date of the entry of the ruling.

In accordance with the Paperwork
Reduction Act (44 U.S.C. Chapter 35),
the forms and reporting and
recordkeeping requirements that are
included in the Order have been
approved previously by the Office of
Management and Budget (OMB) and
were assigned OMB No. 0581-0093,
except for Board members’ nominee
background information sheets that
were assigned OMB No. 0505-0001.

Statement of Consideration

This final rule amends certain
provisions of the Order which relate to
Board membership and term of office,
establishment of working committees,
and joint ownership for intellectual
property.

The amendments allow a fluid milk
processor to have two members on the
Board. Currently, the Order provides
that a fluid milk processor can be
represented on the Board by not more
than one member. The Board in its

recommendation for rulemaking noted
that it is more difficult to maintain the
single member representation; that
processors are larger in size and operate
in several geographic areas; and that, to
maintain continuity and provide a
consistent pool of processor
representatives, a change in Order
provisions is needed to allow more than
one representative on the Board.

The amendments also will allow
Board members whose fluid milk
processor company affiliation has
changed to serve on the Board for a
period of up to 60 days or until a
successor is appointed, whichever is
sooner, provided the eligibility
requirements of the Order are still met.
Currently, except in those instances
where a Board member changes fluid
milk processor affiliation and is eligible
to serve on the Board in another
capacity during the same term, a Board
member whose processor affiliation has
changed cannot continue to serve on the
Board.

The amendments also will allow
Board members who fill vacancies with
a term of 18 months or less to serve two
additional 3-year terms. Currently, the
Order states that, except for the initial
staggered Board appointments of 1-or 2-
year terms, Board members may only
serve two consecutive terms. Thus, any
time served with the initial term is
considered a complete term.

The amendments also permit the
Board to establish working committees
of persons other than Board members to
assist the Board with activities.
Currently, committees and
subcommittees are selected from Board
members. This change provides
information, knowledge, and expertise
that otherwise might not be available.

Finally, the amendments also will
modify the section on patents,
copyrights, inventions, and publications
by allowing jointly developed
intellectual property to be jointly
owned. Currently, the Order does not
specifically provide for such joint
ownership.

Notice of proposed rulemaking was
given to interested parties and they were
afforded an opportunity to file written
data, views, or arguments concerning
this proposed rule. Seven comments
were received, representing five
proprietary handlers, one cooperative
association, and the Board. Comments
generally favored the proposed changes,
though several comments voiced
opposition to allowing two Board
members from one fluid milk processor.
Proposed changes and a summary of
comments received on those proposed
changes follow:

1. Allow fluid milk processors to have
two members on the National Fluid Milk
Processor Promotion Board. Three
comments, from The Kroger Co.
(Kroger), Super Store Industries (SSl),
and the Board, were in support of the
proposed language. These commenters
contend that this amendment would
better able the Board to formulate and
initiate programs and more efficiently
perform its duties and obligations,
especially with structural changes that
have and are anticipated to continue in
the dairy industry.

Four comments, from Peeler Jersey
Farms, Inc. (Peeler), The Stop and Shop
Supermarket Company (Stop and Shop),
Tillamook County Creamery
Association, and Sunshine Dairy Foods
Inc. (Sunshine), were in opposition to
this proposed change. These
commenters stated that adopting the
proposed language (1) would further
centralize power and control of
assessments, perhaps skewing actions to
favor multiple-representative
processors; and (2) is unnecessary
because an adequate number of fluid
milk processors exists, as well as
enough interest to staff a 20-member
board on a six-year rotating basis. These
commenters contended that the process
could be dominated by fewer processors
which might, in turn, discourage
participation, input, and innovation
from small processors.

The Order provides for a 20-member
Board with 15 members representing
geographic regions and five at-large
members, at least three of whom are to
be fluid milk processors and at least one
member from the general public. To the
extent practicable, members
representing geographic regions should
represent processing operations of
differing sizes. This continuing
provision recognizes the need for
diversity of Board membership, both
geographically and size-wise.

As the fluid processing sector has
experienced changes and will continue
to undergo consolidation of processors,
it is appropriate to allow fluid
processors to have two members on the
Board. As the industry has consolidated
to have processors that are larger in size
and that operate in several geographic
areas, the Board has experienced
difficulty in maintaining full-Board
strength with representation limited to
one per processor. To maintain
continuity, help in the reduction of
Board vacancies, and provide a
consistent pool of processor
representatives, a change in the Order
provisions is appropriate to allow two
Board members from one processor.

The Order directs the Secretary to
appoint Board members on the basis of
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representation discussed above (20
members representing 15 geographic
regions plus five at-large members).
Through the appointment process, the
Secretary has and will continue to
maintain control over the Board’s
composition, including the number of
multi-member processors.

2. Allow Board members whose
affiliation has changed to serve on the
Board up to 60 days or until successor
is approved, whichever is sooner. Four
comments, from Kroger, SSI, Stop and
Shop, and Sunshine, were in support of
the proposed language for reasons of
Board continuity and full strength. One
comment, from the Board, suggested
extending the 60-day limitation to six
months. The Board contended that the
appointment process can take six or
more months, and a six-month
limitation on member carry-over would
be more realistic than 60 days.

Vacancies of Board members whose
terms have not expired may be filled
either by the Secretary appointing
qualified members from the most recent
list of nominations for the specific
region or by Board nominations. With
these two alternatives, it is feasible that
Board vacancies could be filled in 60
days or less. Extending the time limit
serves little purpose in bringing on new
Board members in a timely fashion, but
allowing a two month ““grace period”
should foster better continuity in Board
activities and membership than under
current provisions.

3. Allow Board members who fill
vacancies with a term of 18 months or
less to serve two consecutive full 3-year
terms. Five comments, from Kroger, SSI,
Stop and Shop, Sunshine, and the
Board, were in support of the proposed
language. The comments stated that this
change would contribute to greater
continuity and orderly process for the
Board.

This amendment is appropriate to
implement as it will allow for greater
continuity of membership.

4. Allow Board to establish working
committees of persons other than Board
members to assist Board with activities
by providing information, knowledge,
and expertise that otherwise might not
be available. Five comments, from
Kroger, SSI, Stop and Shop, Sunshine,
and the Board, were in support of the
proposed language. Knowledge and
expertise from people other than Board
members can be utilized more
effectively with this change in the order
provisions.

5. Modify the intellectual property
provisions of the Order to specifically
provide for and allow joint ownership of
intellectual property (patents,
copyrights, inventories, publications)

that is developed using joint funds. Five
comments, from Kroger, SSI, Stop and
Shop, Sunshine, and the Board, were in
support of the proposed language. The
comments stated that this provision
allows the Board greater flexibility
concerning joint ownership of
intellectual property. By amending this
provision, this greater flexibility will be
permitted.

In addition to opposing all proposed
changes, Peeler proposed two additional
amendments to the Order. Neither
proposal is relevant to the other
amendments being implemented in this
action, and no opportunity has been
provided for interested parties to
comment on the two Peeler proposals.
Therefore, the proposals are not
addressed here.

It is appropriate to make this final
rule effective one day after the date of
publication in the Federal Register.
Issuance of this rule is necessary to
provide the Board flexibility to more
effectively administer the Order with
respect to membership status and term
of office of Board members and to
clarify Order provisions with respect to
working committees and joint
ownership of intellectual property.
These proposed amendments should be
effective before the Secretary of the
United States Department of Agriculture
makes appointments to fill positions on
the Board. These positions should be
filled as soon as possible. Thus, the rule
will allow the Board to fill seats in a
timely manner.

Therefore, good cause exists for
making this rule effective less than 30
days from the date of publication in the
Federal Register. The proposed
amendments to the order are made final
in this action.

List of Subjects in 7 CFR Part 1160

Fluid milk products, Milk, Promotion.

For the reasons set forth in the
preamble, 7 CFR Part 1160 is amended
as follows:

PART 1160—FLUID MILK PROMOTION
PROGRAM

1. The authority citation for 7 CFR
Part 1160 continues to read as follows:

Authority: 7 U.S.C. 6401-6417.

2.1n 81160.200, paragraph (a) is
revised to read as follows:

§1160.200 Establishment and
membership.

(a) There is hereby established a
National Fluid Milk Processor
Promotion Board of 20 members, 15 of
whom shall represent geographic
regions and five of whom shall be at-
large members of the Board. To the

extent practicable, members
representing geographic regions shall
represent fluid milk processing
operations of differing sizes. No fluid
milk processor shall be represented on
the Board by more than two members.
The at-large members shall include at
least three fluid milk processors and at
least one member from the general
public. Except for the member or
members from the general public,
nominees appointed to the Board must
be active owners or employees of a fluid
milk processor. The failure of such a
member to own or work for a fluid milk
processor or its successor fluid milk
processor shall disqualify that member
for membership on the Board except
that such member shall continue to
serve on the Board for a period of up to
60 days following the disqualification or
until the appointment of a successor
Board member to such position,
whichever is sooner, provided that such
person continues to meet the criteria for
serving on the Board as a processor
representative.

* * * * *

3.In §1160.201, paragraph (b) is
revised to read as follows:

§1160.201 Term of office.

* * * * *

(b) No member shall serve more than
two consecutive terms, except that any
member who is appointed to serve for
an initial term of one or two years shall
be eligible to be reappointed for two
three-year terms. Appointment to
another position on the Board is
considered a consecutive term. Should
a non-board member be appointed to fill
a vacancy on the Board with a term of
18 months or less remaining, the
appointee shall be entitled to serve two
consecutive 3-year terms following the
term of the vacant position to which the
person was appointed.

4. 1n §1160.208, paragraph (g) is
revised to read as follows:

§1160.208 Powers of the Board.

* * * * *

(9) To select committees and
subcommittees, to adopt bylaws, and to
adopt such rules for the conduct of its
business as it may deem advisable; the
Board may establish working
committees of persons other than Board

members;
* * * * *

5. In §1160.505, the text is designated
paragraph (a) and a new paragraph (b)
is added to read as follows:

§1160.505 Patents, copyrights, inventions
and publications.
* * * * *
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(b) Should patents, copyrights,
inventions, and publications be
developed through the use of funds
collected by the Board under this
subpart, and funds contributed by
another organization or person,
ownership and related rights to such
patents, copyrights, inventions, and
publications shall be determined by the
agreement between the Board and the
party contributing funds towards the
development of such patent, copyright,
invention, and publication in a manner
consistent with paragraph (a) of this
section.

Dated: August 26, 1998.

Michael V. Dunn,

Assistant Secretary, Marketing & Regulatory
Programs.

[FR Doc. 98-23517 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-02-P

SMALL BUSINESS ADMINISTRATION
13 CFR Parts 121 and 125

Small Business Size Regulations and
Government Contracting Assistance
Regulations; Very Small Business
Concern

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: This rule amends the
regulations pertaining to the Small
Business Administration’s (SBA) size
and government contracting programs to
incorporate the Very Small Business
Set-Aside Pilot Program. It also defines
what a “very small business concern” is
for purposes of the SBA’s small business
set-aside program. Section 304 of the
Small Business Administration
Reauthorization and Amendments Act
of 1994 (Public Law 103-403)
authorized the SBA Administrator to
establish and carry out a pilot program
for very small business concerns. The
Act defines a very small business
concern as one that has 15 or fewer
employees together with average annual
receipts that do not exceed $1 million.
The Act established September 30,
1998, as the expiration date for this
pilot.

DATES: This rule is effective on
September 2, 1998.

FOR FURTHER INFORMATION CONTACT:
Corinne Sisneros, Office of Government
Contracting, at (202) 205—-7624.

SUPPLEMENTARY INFORMATION:
I. Background

OnJanuary 21, 1997 (62 FR 2979),
SBA published a proposed rule in the
Federal Register to amend parts 121 and

125 of title 13 of the Code of Federal
Regulations (CFR) in order to establish
a pilot program for very small business
(VSB) concerns. (See Pub. L. 103-403,
Section 304.) The purpose of this pilot
program is to improve access to Federal
Government contract opportunities for
concerns that are substantially below
SBA's size standards by reserving
certain procurements for competition
among such VSB concerns. VSB
concerns under this program that
receive a VSB set-aside contract will
also be eligible for loan application
support and assistance under the
prequalification component of the
program. This pilot program will expire
on September 30, 2000, unless further
extended through legislation. See
section 508 of Pub. L. 105-135, 111 Stat.
2606.

Il. Summary and Analysis of Comments
and SBA’s Response

SBA received 11 timely comments to
the January 21, 1997, proposed rule.
These comments addressed several
issues, each of which is discussed
below.

Several commenters sought
clarification as to how requirements
under this program would be identified.
Some commenters also requested that
SBA clarify what is meant by
“advertise” and provide guidance on
synopsis and information dissemination
requirements. SBA has not made any
changes to the final rule in response to
these comments. Procedures are already
in place to address these issues
regarding other set asides, which would
cover this program as well. In addition
to using SBA'’s existing automated
reference system, procuring activities
can rely on SBA district office personnel
and procurement center representatives
(PCRs) to identify VSB concerns likely
to compete on a requirement. A
procuring activity may elect to issue a
“VSB sources sought’ notice in the
Commerce Business Daily. However,
this rule does not require display or
synopsizing requirements in excess of
those currently in the Federal
Acquisition Regulation (FAR).

One commenter suggested
establishing a web page, organized by
region, of all VSBs and their applicable
standard industrial classification (SIC)
codes so that procurement offices could
check to see if there were capable VSB
vendors for a given requirement. A
change to the proposed regulatory
language is not needed to implement
this recommendation. As such, SBA did
not change the rule in response to this
comment, but does plan to initiate a
web site on the Government Contracting
Home Page (www.sba.gov/GC) to list

VSB concerns (and their applicable SIC
codes) that are interested in
participating in this pilot program.
Buying activities will be able to review
the SBA web site to search for
compatible VSB concerns. Their efforts
should not, however, be limited to the
SBA web site. Procuring activities
should also try to identify VSB sources
through media pursuant to FAR 5.101 as
well as their agency-specific regulations
and polices.

One commenter requested
clarification regarding the types of
procurement requirements that will be
available through and the procuring
activities that will be involved in the
VSB program. Under the proposed rule,
only those VSB concerns whose
headquarters are located within the
geographical area serviced by a
designated SBA district office where the
procurement is offered would be eligible
for award. Upon further deliberation,
SBA has changed the application of the
VSB program for service and
construction procurements. Under the
final rule, any procurement requirement
between $2,500 and $50,000 may be set
aside for VSB concerns. A contracting
officer must set aside for VSB concerns
any such service or construction
requirement that will be performed
within the geographical boundaries
served by a designated SBA district
office if there is a reasonable
expectation of obtaining fair and
reasonable offers from two or more
responsible VSB concerns
headquartered within the geographical
area served by that designated SBA
district. In the case of a procurement for
supplies or manufactured items, a
contracting officer must set aside any
such requirement for VSBs if the buying
activity is located within the
geographical area served by a designated
SBA district and there is a reasonable
expectation of obtaining fair and
reasonable offers from two or more
responsible VSB concerns
headquartered within the geographical
area served by that designated SBA
district. SBA has made the distinction
between service or construction
requirements and requirements for
supplies or manufactured items because
of the size of VSB concerns and their
limited ability to perform contracts
outside of the geographic area where
they are located. For a service or
construction requirement, the place of
performance is what is critical to a VSB,
not the location of the buying activity.
This is particularly true where more and
more requirements are being procured
on a consolidated basis by a number of
buying activities, which are
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geographically dispersed around the
country. The VSB program is intended
to give local smaller businesses a chance
to perform local requirements. For a
service or construction business, that
means requirements that will be
performed close to where the firm is
located. Conversely, for a manufacturing
firm or one that provides supply items,
the place of ultimate delivery is not
important. It is the location of the
buying activity that matters to such a
firm. Thus, SBA has adopted the
proposed rule language, as clarified, in
the final rule for requirements for
supplies or manufactured items.

For purposes of the VSB program,
SBA will treat the geographic areas
served by the SBA Los Angeles and
Santa Ana District Offices as one
designated SBA district. As such, any
VSB whose headquarters is located
within the geographical area served by
the Los Angeles or Santa Ana SBA
District Offices will be eligible for a VSB
set-aside that will be performed or in
which the buying activity is located
within the geographical area of either
SBA district office.

One commenter also sought
clarification on how SBA would achieve
nationwide geographic coverage. SBA’s
plan to achieve nationwide geographical
coverage by assigning this pilot program
to widely dispersed district office pilot
sites was already reflected in the
proposed rule. Thus, SBA makes no
changes to the rule in response to this
comment.

One commenter asked what sort of
data collection will take place under the
VSB program. SBA will obtain a record
of all contract awards under this
program after advising the contracting
agencies of the manner and frequency of
such reporting. At a minimum, reports
will include the date of solicitation, the
date of an award, the contractor’s name
and address, the SIC code assigned to
the procurement, and the dollar value of
the award. Reporting requirements are
necessary since the SBA must report to
Congress on the results of the program.
Without documentation of efforts and
activity, SBA will be unable to comply
with the law. However, the final rule
makes no changes to reporting
requirements because SBA presently
collects this information.

Four commenters recommended that
SBA provide guidance as to whether the
procurement order of precedence would
be changed for the purpose of the VSB
program. The order of precedence was
eliminated from the FAR in 1996.
However, SBA proposed the VSB
program as an extension of the small
business set-aside program. Therefore, if
a procurement requirement does not

meet the criteria for a small business
set-aside, it cannot be set aside for
VSBs. If a contracting officer determines
that there is a reasonable likelihood that
two or more VSB concerns will make
offers which are competitive as to price,
quality, and delivery, the contracting
officer must complete the requirement
as a VSB set-aside. SBA intends that the
procedures in FAR 19.502-2 (as made
applicable to simplified acquisitions by
FAR 13.105) should apply. Where there
is not a reasonable likelihood that there
are two or more VSBs who will make
offers which are competitive as to price,
quality, and delivery, the contracting
officer must then consider an award as
a regular small business set-aside. In
situations where the contracting officer
does not agree with the
recommendations of SBA’s PCR, the
procedures at FAR 19.505 will apply.
The final rule reflects these
clarifications. SBA has also added
clarifying language to ensure that
contracting officers do not give a
preference to the VSB program over
SBA'’s 8(a) Business Development
program for business concerns owned
and controlled by socially and
economically disadvantaged
individuals.

The proposed rule limited the
program to requirements of $50,000 or
less that could be set aside for small
business. Two commenters raised
concerns that since the exception to the
non-manufacturer rule applies only to
procurements where the anticipated
cost will not exceed $2,500 this could
result in confusion to some buyers and
vendors for processing requirements
between $2,500 and $50,000. One
commenter recommended an extension
to $50,000 of the exception to the non-
manufacturer rule for VSB set-aside
requirements. SBA will not raise the
exception threshold to the non-
manufacturer rule. SBA believes that the
non-manufacturer rule provides
important protections to small
businesses by limiting the instances in
which the intent of a small business set-
aside is subverted through a subcontract
with a large business. Moreover, SBA
disagrees that the $50,000 threshold to
the VSB program will be confused with
the $2,500 exception threshold to the
non-manufacturer rule. The processing
of VSB set-asides in the $2,500-$50,000
range will be no different than the
processing of small business set-asides
in that range being done presently.

Another commenter suggested raising
the VSB set-aside limit from $50,000 to
$100,000. SBA has elected to maintain
the $50,000 threshold. Again, thisis a
pilot program. If experience shows that
the dollar value of requirements

reserved for VSBs should be raised, SBA
will address that issue at that time.

Two commenters expressed concern
that without reserving a class of
procurements for the VSB program, SBA
will be unable to require agencies to
contract with VSB concerns. SBA has
changed the regulatory language to
reserve the class of requirements in the
$2,500-$50,000 range for VSB concerns
which meet the criteria of the
requirement.

Two commenters were concerned
about the effect the pilot program may
have on the Small Business
Competitiveness Demonstration
Program (Demonstration Program). One
of the two comments recommended that
the SBA exclude agencies that are
participating in the Demonstration
Program from this pilot program since
under the Demonstration Program set-
asides for small business are prohibited
in the four designated industry groups.
SBA was also asked to consider the
impact this program may have on
emerging small businesses. The
Demonstration Program makes
requirements in four designated
industry groups ineligible for small
business set-asides. The VSB program
applies to requirements that are eligible
to be set-aside for small business. Thus,
any requirement which cannot be set
aside because it is excluded by the
Demonstration Program is also ineligible
for the VSB program. Therefore, SBA
has not changed the rule in response to
this comment.

The proposed rule stated that only
VSBs whose headquarters are located
within the geographical area served by
a designated SBA district office where
the procurement is offered are eligible
for award of a contract under the pilot
program. As noted above, the final rule
distinguishes service and construction
procurements from supply and
manufactured item procurements. For
service and construction procurements,
only VSBs whose headquarters are
located within the geographical area
served by a designated SBA district
office where the requirement will be
performed are eligible for award. For
supply and manufactured item
procurements, only VSBs whose
headquarters are located within the
geographical area served by a designated
SBA district office where the buying
activity is located are eligible for award.
One comment requested clarification as
to who will be responsible for
determining whether the VSB concern
has its headquarters located within an
appropriate designated SBA district.
The determination will fall within the
jurisdiction of the cognizant SBA
Government Contracting Area Office
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and will be included as part of any
formal size determination (see 13 CFR
§§121.1001-121.1009).

One commenter asked how businesses
would be certified as VSB concerns.
There is no “certification” process
under the VSB program. As with other
procurements requiring concerns to be
small, concerns will represent
themselves to be VSB concerns for any
procurement reserved as a VSB set-
aside. As with any other representation
as to size, absent information to the
contrary, a contracting officer may
accept such a self-representation and
award a contract. If the size of a concern
representing itself to be a VSB is
protested on a VSB set-aside, the
contracting officer will forward the
protest to SBA as he or she would any
other size protest in accordance with 13
CFR part 121. SBA will determine
whether the concern qualifies as a VSB
by using the statutorily imposed 15-
employee and $1 million in average
annual receipts size standard. Because
those regulations are already in place,
no change to the proposed rule is
required in response to this comment.

One commenter asked what value the
proposed rule would add to SBA'’s
commitment to serve small businesses.
The program will improve access to
Federal contract opportunities by
reserving certain procurements for
competition among VSB concerns.
Businesses receiving awards will also be
eligible for loan application support and
assistance under the pre-qualification
component of the program.

Compliance With Executive Orders
12612, 12788 and 12866, the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
and the Paperwork Reduction Act (44
U.S.C., Chapter 3501 et seq.)

SBA certifies that this rule will not be
a significant rule within the meaning of
Executive Order 12866. The value of
procurements awarded under the VSB
program is expected to be less than $100
million since the program is being
implemented as a pilot program in only
10 locations and is targeted to
businesses that have historically
experienced limited participation in the
Federal market. This rule does not
impose costs upon the businesses which
might be affected by it. The rule should
have no effect on the amount or dollar
value of any contract requirement or the
number of requirements reserved for the
small business set-aside program, since
it is administered within and is a
component of the small business set-
aside program. Therefore, it would not
have an annual economic effect of $100
million or more, result in a major
increase in costs or prices, or have a

significant adverse effect on competition
or the United States economy.

As required by the Regulatory
Flexibility Act, 5 U.S.C. 601-612, SBA
prepared a regulatory flexibility analysis
of this rule. This analysis has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration, and is available upon
request.

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
certifies that this rule will not impose
new reporting or record keeping
requirements, other than those required
of SBA.

For purposes of Executive Order
12612, SBA certifies that this rule does
not have any federalism implications
warranting the preparation of a
Federalism Assessment.

For purposes of Executive Order
12778, the SBA certifies that this rule is
drafted, to the extent practicable, in
accordance with the standards set forth
in section 2 of that order.

List of Subjects

13 CFR Part 121

Government procurement,
Government property, Grant programs—
business, Loan programs—business,
Small businesses.

13 CFR Part 125

Government contracts, Government
procurement, Reporting and
recordkeeping requirements, Small
businesses, Technical assistance.

Accordingly, for the reasons set forth
above, SBA hereby amends 13 CFR as
follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation for 13 CFR
part 121 is revised to read as follows:

Authority: 15 U.S.C. 632(a), 634(b)(6),
637(a), 644(c), and 662(5); and Sec. 304, Pub.
L. 103-403, 108 Stat. 4175, 4188.

2. Revise §121.401 to read as follows:

§121.401 What procurement programs are
subject to size determinations?

The requirements set forth in
§§121.401 through 121.413 cover all
procurement programs for which status
as a small business is required,
including the small business set-aside
program, SBA’s Certificate of
Competency program, SBA’s 8(a)
Business Development program, the
Small Business Subcontracting program
authorized under section 8(d) of the
Small Business Act, the Federal Small
Disadvantaged Business (SDB)
programs, the HUBZone program, and
the Very Small Business (VSB) program.

3. Add §121.413 to subpart A to read
as follows:

§121.413 What size must a concern be to
be eligible for the Very Small Business
program?

A concern is a very small business
(see § 125.7 of this chapter) if, together
with its affiliates, it has no more than 15
employees and its average annual
receipts do not exceed $1 million.

PART 125—GOVERNMENT
CONTRACTING PROGRAMS

4. The authority citation for 13 CFR
Part 125 is revised to read as follows:

Authority: 15 U.S.C. 634(b)(6), 637, and
644; 31 U.S.C. 9701, 9702; and Sec. 304, Pub.
L. 103-403, 108 Stat. 4175, 4188.

5. Add §125.7 to read as follows:

§125.7 What is the Very Small Business
program?

(a) The Very Small Business (VSB)
program is an extension of the small
business set-aside program,
administered by SBA as a pilot to
increase opportunities for VSB
concerns. Procurement requirements,
including construction requirements,
estimated to be between $2,500 and
$50,000 must be reserved for eligible
VSB concerns if the criteria in
paragraph (c) of this section are met.

(b) Definitions. (1) The term
designated SBA district means the
geographic area served by any of the
following SBA district offices:

(i) Albuquerque, NM, serving New
Mexico;

(ii) Los Angeles, CA, serving the
following counties in California: Los
Angeles, Santa Barbara, and Ventura;

(iii) Boston, MA, serving
Massachusetts;

(iv) Louisville, KY, serving Kentucky;

(v) Columbus, OH, serving the
following counties in Ohio: Adams,
Allen, Ashland, Athens, Auglaize,
Belmont, Brown, Butler, Champaign,
Clark, Clermont, Clinton, Coshocton,
Crawford, Darke, Delaware, Fairfield,
Fayette, Franklin, Gallia, Greene,
Guernsey, Hamilton, Hancock, Hardin,
Highland, Hocking, Holmes, Jackson,
Knox, Lawrence, Licking, Logan,
Madison, Marion, Meigs, Mercer,
Miami, Monroe, Montgomery, Morgan,
Morrow, Muskingum, Noble, Paulding,
Perry, Pickaway, Pike, Preble, Putnam,
Richland, Ross, Scioto, Shelby, Union,
Van Wert, Vinton, Warren, Washington,
and Wyandot;

(vi) New Orleans, LA, serving
Louisiana;

(vii) Detroit, MI, serving Michigan;

(viii) Philadelphia, PA, serving the
State of Delaware and the following
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counties in Pennsylvania: Adams,
Berks, Bradford, Bucks, Carbon, Chester,
Clinton, Columbia, Cumberland,
Dauphin, Delaware, Franklin, Fulton,
Huntington, Juniata, Lackawanna,
Lancaster, Lebanon, Lehigh, Luzerne,
Lycoming, Mifflin, Monroe,
Montgomery, Montour, Northampton,
Northumberland, Philadelphia, Perry,
Pike, Potter, Schuylkill, Snyder,
Sullivan, Susquehanna, Tioga, Union,
Wayne, Wyoming, and York;

(ix) El Paso, TX, serving the following
counties in Texas: Brewster, Culberson,
El Paso, Hudspeth, Jeff Davis, Pecos,
Presidio, Reeves, and Terrell; and

(x) Santa Ana, CA, serving the
following counties in California:
Orange, Riverside, and San Bernadino.

(2) The term very small business or
VSB means a concern whose
headquarters is located within the
geographic area served by a designated
SBA district and, together with its
affiliates, has no more than 15
employees and has average annual
receipts that do not exceed $1 million.
The terms concerns, affiliates, average
annual receipts, and employees have the
meaning given to them in §§121.105,
121.103, 121.104, and 121.106,
respectively, of this chapter.

(c)(1) A contracting officer must set
aside for VSB concerns each
procurement that has an anticipated
dollar value between $2,500 and
$50,000 if:

(i) In the case of a procurement for
manufactured or supply items:

(A) The buying activity is located
within the geographical area served by
a designated SBA district, and

(B) There is a reasonable expectation
of obtaining offers from two or more
responsible VSB concerns
headquartered within the geographical
area served by that designated SBA
district that are competitive in terms of
market prices, quality and delivery; or

(ii) In the case of a procurement for
other than manufactured or supply
items:

(A) The requirement will be
performed within the geographical area
served by a designated SBA district, and

(B) There is a reasonable expectation
of obtaining offers from two or more
responsible VSB concerns
headquartered within the geographical
area served by that designated SBA
district that are competitive in terms of
market prices, quality and delivery.

(2) The geographic areas served by the
SBA Los Angeles and Santa Ana District
Offices will be treated as one designated
SBA district for the purposes of this
section.

(3) If the contracting officer
determines that there is not a reasonable

expectation of receiving at least two
responsible offers from VSB concerns
headquartered within the geographic
area served by the applicable designated
SBA district, he or she must include in
the contract file the reason(s) for this
determination, and solicit the
procurement pursuant to the provisions
of 48 CFR 19.502-2. SBA may appeal
such determination using the same
procedure described in 48 CFR 19.505.

(4) If the contracting officer receives
only one acceptable offer from a
responsible VSB concern in response to
a VSB set-aside, the contracting officer
will make an award to that firm. If the
contracting officer receives no
acceptable offers from responsible VSB
concerns, he or she will withdraw the
procurement and, if still valid, must
resolicit it pursuant to the provisions of
48 CFR 19.502-2.

(d) Where a procurement is set aside
for VSB concerns, only those VSB
concerns whose headquarters are
located within the geographic area
served by the applicable designated
SBA district are eligible to submits
offers in response to the solicitation.

(e) Nothing in this section shall be
construed to alter in any way the
procedures by which procuring
activities award contracts under the
SBA's 8(a) Business Development
program (see 13 CFR part 124).

(f) This pilot program terminates on
September 30, 2000. Any award under
this program must be made on or before
this date.

Dated: July 28, 1998.
Aida Alvarez,
Administrator.
[FR Doc. 98-23656 Filed 9-1-98; 8:45 am]
BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 123

Disaster Loan Program

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: Under this final rule SBA
amends its regulations to conform the
eligibility criteria for disaster loans to
those applicable in SBA'’s business loan
program. Under the final rule, a
business can not obtain a physical
disaster loan if it is engaged in any
illegal activity; if it is a government
owned entity (other than one owned or
controlled by a Native American tribe);
or if it engages in products or services
of a prurient sexual nature. Under the
final rule, a business is not eligible for
an economic injury disaster loan if more

than one-third of its revenues are from
legal gambling operations or from
packaging SBA loans; if it is principally
engaged in teaching or indoctrinating
religion; or is primarily engaged in
political or lobbying activities.

DATES: This rule is effective September
2,1998.

FOR FURTHER INFORMATION CONTACT:
Bernard Kulik, 202-205-6734.
SUPPLEMENTARY INFORMATION: On April
23, 1998, SBA published a notice of
proposed rulemaking (63 FR 20140) to
amend section 123.201 of its regulations
so that an applicant would not be
eligible for a physical disaster business
loan if it is engaged in any illegal
activity; if it is a government owned
entity (other than a business owned or
controlled by a Native American tribe);
or if the business (1) presents live
performances of a prurient sexual
nature, or (2) derives directly or
indirectly more than de minimis gross
revenue from activities of a prurient
sexual nature. The proposed rule was
intended to codify SBA’s existing policy
of using the same ineligibility criteria
for SBA’s disaster and business loan
programs. Thus, a business that would
not be eligible to receive an SBA
guaranteed business loan because it met
these criteria, would also not be eligible
to obtain a physical disaster loan.

SBA also proposed to amend section
123.301 of its regulations so that a
business would not be eligible for an
economic injury disaster loan if it: (1)
derived more than one-third of its gross
annual revenue from legal gambling
activities; (2) earned more than one-
third of its gross annual revenue from
packaging SBA loans; (3) was
principally engaged in teaching,
instructing, counseling, or
indoctrinating religion or religious
beliefs, whether in a religious or secular
setting; or (4) primarily engaged in
political or lobbying activities. These
proposed changes were intended to
codify SBA’s existing policy of using the
same ineligibility criteria for its
economic injury disaster and business
loan program. Thus, if a business is not
eligible, because of these criteria, for an
SBA guaranteed loan under the business
loan program, it would not be eligible
for an economic injury disaster loan.

SBA received one comment. The
commenter was concerned that if the
proposed economic injury amendments
were finalized, SBA would not be able
to assist non-profit entities which
provide community services and derive
more than one third of their revenue
from legal gambling activities. Under
SBA'’s rules, non-profit entities
presently do not qualify for economic



46644  Federal Register/Vol. 63,

No. 170/Wednesday, September 2, 1998/Rules and Regulations

injury loans, so the proposed
amendment would not change their
eligibility. Accordingly, the final rule is
identical to the proposed rule.

In this final rule, SBA also corrects a
typographical error in section 123.202(a)
by substituting “lesser’ for “greater’ in
the first sentence which now reads:
“Disaster business loans, including both
physical disaster and economic injury
loans to the same borrower, together
with its affiliates, cannot exceed the
lesser of the uncompensated physical
loss and economic injury or $1.5
million.” This ensures that an applicant
receives disaster assistance for an
uncompensated loss or injury without
obtaining excessive SBA assistance at
lower than market rates.

Compliance with Executive Orders
12612, 12778, and 12866, the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.), and the Paperwork Reduction
Act (44 U.S.C. Ch 35)

SBA certifies that this final rule does
not constitute a significant rule within
the meaning of Executive Order 12866
and does not have significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. et
seq. It is not likely to have an annual
economic effect of $100 million or more,
result in a major increase in costs or
prices, or have a significant adverse
effect on competition or the United
States economy. This final rule codifies
current SBA practices and will not
affect additional businesses or impose
any costs.

For purposes of the Paperwork
Reduction Act, 44 U.S.C. Ch 35, SBA
certifies that this final rule contains no
new reporting or record keeping
requirements.

For purposes of Executive Order
12612, SBA certifies that this final rule
has no federalism implications
warranting the preparation of a
Federalism Assessment.

For purposes of Executive Order
12778, SBA certifies that this rule is
drafted, to the extent practicable, in
accordance with the standards set forth
in section 2 of that Order.

(Catalog of Federal Domestic Assistance
Programs, No. 59.012 and 59.008)

List of Subjects in 13 CFR Part 123

Disaster assistance, Loan programs-
business, Small businesses.

Accordingly, pursuant to the
authority contained in section 5(b)(6) of
the Small Business Act (15 U.S.C.
634(b)(6)), SBA amends part 123,

chapter I, title 13, Code of Federal
Regulations, as follows:

PART 123—DISASTER LOAN
ASSISTANCE

1. The authority citation for part 123
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(b),
636(c) and 636(f); Pub. L. 102-395, 106 Stat.
1828, 1864; and Pub. L. 103-75, 107 Stat.
739.

2. Add new paragraphs (d), (e), and (f)
to §123.201 to read as follows:

§123.201 When am | not eligible to apply
for a physical disaster business loan?
* * * * *

(d) You are not eligible if your
business is engaged in any illegal
activity.

(e) You are not eligible if you are a
government owned entity (except for a
business owned or controlled by a
Native American tribe).

(f) You are not eligible if your
business presents live performances of a
prurient sexual nature or derives
directly or indirectly more than de
minimis gross revenue through the sale
of products or services, or the
presentation of any depictions or
displays, of a prurient sexual nature.

§123.202 [Amended]

3. Amend §123.202(a) by removing
the word “‘greater’” and adding, in its
place, the word ““lesser” in the first
sentence.

4. Amend §123.301 as follows:

a. Remove ‘“gambling” and ““loan
packaging” in paragraph (a);

b. Remove “or” at the end of
paragraph (c);

(c) Remove the period and insert *;
or” at the end of paragraph (d); and

(d) Add new paragraphs (e), (f), (g),
and (h) to read as follows:

§123.301 When would my business not be
eligible to apply for an economic injury
disaster loan?

* * * * *

(e) Deriving more than one-third of
gross annual revenue from legal
gambling activities;

(f) A loan packager which earns more
than one-third of its gross annual
revenue from packaging SBA loans;

(9) Principally engaged in teaching,
instructing, counseling, or
indoctrinating religion or religious
beliefs, whether in a religious or secular
setting; or

(h) Primarily engaged in political or
lobbying activities.

Dated: July 20, 1998.
Aida Alvarez,
Administrator.
[FR Doc. 98-23657 Filed 9-1-98; 8:45 am]
BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 123
Disaster Loan Program

AGENCY: Small Business Administration.

ACTION: Final rule.

SUMMARY: The Small Business
Administration (SBA) adopts as a final
rule, without change, the provisions of
an interim final rule amending its
disaster loan rules. This final rule
continues to ensure that when a legal
business entity is engaged in both
agricultural enterprises and non-
agricultural business ventures, SBA can
provide physical disaster business loans
to the non-agricultural portion which
has been damaged by floods and other
catastrophes.

DATES: This rule is effective September
2,1998.

FOR FURTHER INFORMATION CONTACT:
Bernard Kulik, Associate Administrator
for Disaster Assistance, (202) 205-6734.

SUPPLEMENTARY INFORMATION: Section
2(e) of the Small Business Act (15 USC
S 631(e)) (**Act”) states that the policy
of the Congress is that the Government
aid and assist “‘victims’ of floods and
other catastrophes. Section 2(g) of the
Act provides that in its administration
of the disaster loan program, pursuant to
section 7(b) of the Act, SBA shall
provide, “‘to the maximum extent
possible,” assistance and counseling to
disaster “victims.” In administering the
disaster loan program, SBA is
precluded, by section 7(b) of the Act,
from assisting agricultural enterprises.
As defined in section 18(b)(1) of the Act,
an “‘agricultural enterprise” is a
business engaged in the production of
food and fiber, ranching, and raising of
livestock, aquaculture, and all other
farming and agricultural related
industries.

SBA previously provided physical
disaster business loan assistance only to
business entities which were adversely
affected by floods and other
catastrophes when the primary activity
of the business entity was non-
agricultural. Thus, if a person or a single
business entity operated both
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agricultural and non-agricultural
enterprises, SBA would not assist any
part of the business entity that suffered
damage if the primary activity of the
total entity was agricultural.

SBA reconsidered the statutory
language above and re-evaluated its
position with respect to the “primary
activity rule” which it administratively
applied. The Act requires SBA to assist
“victims” of floods and other
catastrophes, without regard to the
primary activity of a total business
entity. If the victim of a flood or other
catastrophe is a non-agricultural
business venture, SBA should assist that
victim regardless of whether such
business is a part of a larger business
entity whose primary activity is
agricultural. Thus, if the total business
operation is comprised of a retail store
and a ranch, and the retail store is
destroyed by a flood, SBA should offer
physical disaster assistance to the retail
store even if the ranching operation
generated more revenue.

Accordingly, SBA promulgates this
final rule to continue to permit SBA to
provide physical disaster business loan
assistance to a non-agricultural business
venture within the total business entity
if the non-agricultural business has been
damaged by a flood or other catastrophe,
regardless of the primary activity of the
total business entity. The rule also
makes clear that the business entity can
be a sole proprietorship, corporation,
limited liability company, or
partnership.

Compliance With Executive Orders
12612, 12778, and 12866, the
Regulatory Flexibility Act (15 U.S.C.
S601, et seq.), and the Paperwork
Reduction Act (44 U.S.C. Ch. 35)

SBA certifies that this rule is not a
significant rule within the meaning of
Executive Order 12866; it is not likely
to have annual economic effect of $100
million or more, result in a major
increase in costs or prices, or have a
significant adverse effect on competition
or the United States economy. SBA also
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. S601 et seq.
This rule makes eligible for physical
disaster loans only nonagricultural
businesses that are part of a business
entity that is primarily agricultural and,
therefore, does not meet the substantial
number of small businesses criterion
anticipated by the Regulatory Flexibility
Act.

For purposes of the Paperwork
Reduction Act (44 U.S.C. Ch 35), SBA
certifies that this final rule contains no

new reporting or recordkeeping
requirements.

For purposes of Executive Order
12612, SBA certifies that this rule has
no federalism implications warranting
the preparation of a Federalism
Assessment.

For purposes of Executive Order
12778, SBA certifies that this rule is
drafted, to the extent practicable, in
accordance with standards set forth in
Section 2 of that Order.

An interim final rule was published
in the Federal Register on July 1, 1997
(62 FR 35337). An open comment
period was provided for interested
persons to respond to the interim final
rule. Since the date of publication of the
interim final rule, no comments were
received. Accordingly, the interim final
rule is adopted without change as final.

List of Subjects in 13 CFR Part 123
Disaster assistance, Loan programs-
business, Small businesses.
Accordingly, the interim final rule
amending 13 CFR part 123 which was
published at 62 FR 35337 on July 1,
1997, is adopted as a final rule without
change.
Dated: July 8, 1998.
Aida Alvarez,
Administrator.
[FR Doc. 98-23658 Filed 9-1-98; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-SW-10-AD; Amendment
39-10727; AD 98-18-11]

RIN 2120-AA64

Airworthiness Directives; Schweizer
Aircraft Corporation and Hughes
Helicopters, Inc. Model 269A, 269A-1,
269B, 269C, 269D, and TH-55A
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Schweizer Aircraft
Corporation and Hughes Helicopters,
Inc. Model 269A, 269A-1, 269B, 269C,
269D, and TH-55A helicopters, that
requires a visual inspection of the bond
line between the main rotor blade
abrasion strip (abrasion strip) and the
blade for voids, separation, or lifting of
the abrasion strip; a visual inspection of
the adhesive bead around the perimeter

of the abrasion strip for erosion, cracks,
or blisters; a tap (ring) test of the
abrasion strip for evidence of debonding
or hidden corrosion voids; and removal
of any blade with an unairworthy
abrasion strip and replacement with an
airworthy blade. This amendment is
prompted by four reports that indicate
that debonding and corrosion have
occurred on certain blades where the
abrasion strip attaches to the blade skin.
The actions specified by this AD are
intended to prevent loss of the abrasion
strip from the blade and subsequent loss
of control of the helicopter.

EFFECTIVE DATE: October 7, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Raymond Reinhardt, Aerospace
Engineer, FAA, New York Aircraft
Certification Office, Airframe and
Propulsion Branch, Engine and
Propeller Directorate, 10 Fifth Street,
3rd Floor, Valley Stream, New York
11581-1200, telephone (516) 2567532,
fax (516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Schweizer Aircraft Corporation and
Hughes Helicopters, Inc. Model 269A,
269A-1, 269B, 269C, 269D, and TH-
55A series helicopters was published in
the Federal Register on October 30,
1996 (61 FR 55937). That action
proposed to require, for each blade, a
visual inspection of the bond line
between the abrasion strip and the blade
for voids, separation, or lifting of the
abrasion strip; a visual inspection of the
adhesive bead around the perimeter of
the abrasion strip for erosion, cracks, or
blisters; a tap (ring) test of the abrasion
strip for evidence of debonding or
hidden corrosion voids; and removal of
any blade with a defective abrasion strip
and replacement with an airworthy
blade. If any deterioration of the
abrasion strip adhesive bead was
discovered, restoration of the bead in
accordance with the applicable
maintenance manual was proposed. If
an abrasion strip void was found or
suspected, removing and replacing the
blade with an airworthy blade was also
proposed.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter states that Model
269C-1 helicopters should be included
in the Applicability section of the AD,
because this model, which was recently
type certificated, could be retro-fitted
with any of the affected blades listed in
the proposed AD. The FAA concurs,
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and future rulemaking action will
address this issue.

The same commenter states that a
terminating action should be added to
the AD. The commenter states that if
any of the affected blades are subject to
an abrasion strip repair, those blades
should no longer be subject to the
repetitive inspections listed in the AD.
The FAA concurs, and a paragraph will
be added to the AD to state that, for an
affected blade, blade abrasion strip
repair is considered a terminating action
for the requirements of this AD. A
requirement was added to identify
repaired blades.

Another commenter states that the
abrasion strip inspections called out in
the proposed AD are inadequate to
detect defective abrasion strips. The
FAA does not concur; the specified
inspections are adequate to detect
defective abrasion strips and these
inspections will remain in the AD.

The commenter also states that
current abrasion strip materials and
abrasion strip bonding methods are
inadequate to assure long-term
durability. The FAA does not concur;
when performed correctly the current
abrasion strip materials and abrasion
strip bonding methods are adequate and
demonstrate an acceptable service life.

Finally, the commenter would like the
FAA to re-evaluate current regulations
pertaining to abrasion strip technology
and revise the regulations to include
minimum performance criteria for
adhesively bonded abrasion strip
assemblies. The FAA does not concur;
current regulations have demonstrated
an acceptable level of safety for abrasion
strip bonding.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously, as well as with
other non-substantive changes. The
FAA has determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

The FAA estimates that 100
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately one-third of a work hour
per helicopter to conduct the initial
inspections; approximately one-third of
a work hour to conduct the repetitive
inspections; approximately 11 work
hours to remove and reinstall a blade;
and approximately 32 work hours to
repair the blade; and that the average
labor rate is $60 per work hour.
Required parts (replacement abrasion
strips) will cost approximately $57 per
main rotor abrasion strip (each

helicopter has three main rotor blades).
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $135,850 per year for the
first year and $133,850 for each year
thereafter, assuming one-sixth of the
affected blades in the fleet are removed,
repaired, and reinstalled each year, and
that all affected helicopters are
subjected to one repetitive inspection
each year.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-18-11 Schweizer Aircraft
Corporation and Hughes Helicopters,
INC.: Amendment 39-10727. Docket No.
96—-SW-10-AD.

Applicability: Model 269A, 269A-1, 269B,
and TH-55A helicopters with main rotor
blades, part number (P/N) 269A1190-1, serial
numbers (S/N) S0001 through S0012
installed; and Model 269C and 269D
helicopters with main rotor blades, P/N
269A1185-1, S/N S222, S312, S313, S325
through S327, S339, S341, S343, S346, S347,
S349 through S367, S369 through S377, S379
through S391, S393 through S395, S397,
S399, S401 through S417, S419 through
S424, S426 through S449, S451 through
S507, S509 through S513, S516 through
S527, S529 through S540, S542, S544
through S560, S562 through S584, S586
through S595, S597 though S611, S620
through S623, S625, S628, S633, S641
through S644, S646, S653, S658, S664, S665,
and S667, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair (except for the repair of
the abrasion strip) remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the abrasion strip from
a main rotor blade (blade) and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Within the next 50 hours time-in-
service (TIS), or within 90 calendar days after
the effective date of this AD, whichever is
earlier, or prior to installing an affected
replacement blade, and thereafter at intervals
not to exceed 50 hours TIS from the date of
the last inspection or replacement
installation:

(1) Visually inspect the adhesive bead
around the perimeter of each abrasion strip
for erosion, cracks, or blisters.

(2) Visually inspect the bond line between
each abrasion strip and each blade skin for
voids, separation, or lifting of the abrasion
strip.

(3) Inspect each abrasion strip for
debonding or hidden corrosion voids using a
tap (ring) test as described in the applicable
maintenance manual.
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(b) If any deterioration of an abrasion strip
adhesive bead is discovered, prior to further
flight, restore the bead in accordance with
the applicable maintenance manual.

(c) If abrasion strip debonding, separation,
or a hidden corrosion void is found or
suspected, prior to further flight, remove the
blade with the defective abrasion strip and
replace it with an airworthy blade.

(d) Repair of an affected blade’s abrasion
strip is considered a terminating action for
the requirements of this AD. Identify the
repaired blade with a white dot added
adjacent to the blade S/N.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office, FAA. Operators
shall submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, New York Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York Aircraft
Certification Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished, provided the
abrasion strip has not started to separate or
debond from the main rotor blade.

(9) This amendment becomes effective on
October 7, 1998.

Issued in Fort Worth, Texas, on August 21,
1998.
Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-23600 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-242—-AD; Amendment
39-10730; AD 98-18-14]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 757—
200 series airplanes. This action
requires a one-time detailed visual
inspection to detect damage or chafing
of certain electrical wire bundles, and to

verify adequate clearance exists between
the wire bundles and adjacent
disconnect bracket; and repair, if
necessary. This amendment is prompted
by a report indicating that damaged
wires caused an electrical short in the
electrical panel, which resulted in a
shower of sparks from the overhead
panel. The actions specified in this AD
are intended to prevent failure of
essential electrical systems and a
potential fire hazard for passengers and
crewmembers, due to damage or chafing
of electrical wire bundles.

DATES: Effective September 17, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 2, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM-
242—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

Information pertaining to this
amendment may be obtained from or
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Ave,
SW., Renton, Washington 98055—-4056.

FOR FURTHER INFORMATION CONTACT:
Forrest Keller, Senior Engineer, Systems
and Equipment Branch, ANM-130S,
FAA, Transport Airplane Directorate,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2790; fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that
damaged wires caused an electrical
short in the P11 electrical panel on a
Boeing Model 757—-200 series airplane
after takeoff, which resulted in a shower
of sparks from the overhead panel.
Subsequently, several erroneous flight
deck indications appeared with the
display of multiple caution messages by
the engine indication and crew alerting
system (EICAS). Investigation of the
looms behind the P11 electrical panel
revealed that certain wires were routed
over the top of the disconnect bracket
close to the bracket-bonding stud, which
caused the wires to chafe through and
resulted in an electrical short in the
panel. In a fleetwide inspection of 13
other Boeing Model 757—-200 series
airplanes, damaged wires on three
additional airplanes were detected. This
condition, if not corrected, could result
in failure of essential electrical systems
and a potential fire hazard for
passengers and crewmembers, due to
damage or chafing of electrical wire
bundles.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent failure of essential electrical
systems and a potential fire hazard for
passengers and crewmembers, due to
damage or chafing of electrical wire
bundles. This AD requires a one-time
detailed visual inspection to detect
damage or chafing of certain electrical
wire bundles, and to verify adequate
clearance exists between the wire
bundles and adjacent disconnect
bracket; and repair, if necessary.
Accomplishment of the actions
described previously is intended to
adequately address the identified unsafe
condition.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.
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Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—NM-242—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-18-14 Boeing: Amendment 39-10730.
Docket 98—-NM—-242—-AD.

Applicability: Model 757-200 series
airplanes, certificated in any category;
excluding the following line numbers:

2 75 221 127 130 162
180 209 212 219 388 526

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of essential electrical
systems and a potential fire hazard for
passengers and crewmembers due to damage
or chafing of electrical wire bundles,
accomplish the following:

(a) Within 90 days after the effective date
of this AD, perform a one-time detailed
visual inspection to detect damage or chafing
of the electrical wire bundles having part
numbers W2016-0001-12 and W2016-0002—
16, and adjacent wiring; and to verify
adequate clearance exists between the wire
bundles and adjacent disconnect bracket. Pay
particular attention to the area located on the
looms behind the P11 panel near the AP0O011
disconnect bracket.

(1) If no damage or chafing is detected, and
adequate clearance exists, no further action is
required by this AD.

(2) If damage or chafing is detected, and
adequate clearance exists, prior to further
flight, repair the wire bundles in accordance
with Section 20-10-13 of the Boeing
Standard Wiring Practices Manual.

(3) If no damage or chafing is detected and
inadequate clearance exists, prior to further
flight, modify the wire bundles to achieve
adequate clearance, in accordance with
Section 20-10-11 and 20-10-12 of the
Boeing Standard Wiring Practices Manual.

(4) If damage or chafing is detected and
inadequate clearance exists, prior to further
flight, repair the wire bundles in accordance
with Section 20-10-13 of the Boeing
Standard Wiring Practices Manual; and
modify the wire bundles in accordance with
Section 20-10-11 and 20-10-12 of the
Boeing Standard Wiring Practices Manual.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
September 17, 1998.

Issued in Renton, Washington, on August
27, 1998.

Vi L. Lipski, Acting Manager,

Transport Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-23620 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 73

[Airspace Docket No. 94-AS0O-9]

RIN 2120-AA66

Expansion of Restricted Area R—6002,
Poinsett-Sumter, SC

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action raises the upper
limit of Restricted Area R—6002 from the
current 13,000 feet mean sea level
(MSL), up to and including Flight Level
(FL) 230. The expanded restricted
airspace is redesignated as three
subdivisions: R—6002A, R—6002B, and
R—-6002C to facilitate real-time use of the
airspace. The purpose of this
amendment is to provide airspace for
high-angle bomb delivery training at the
Poinsett Range. In addition, the name of
the using agency is changed to reflect
the current organizational title.
EFFECTIVE DATE: 0901 UTC, October 8,
1998.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

On November 23, 1994, the FAA
proposed an amendment to part 73 of 14
CFR part 73 (59 FR 60339) to raise the
upper limit of Restricted Area R—6002,
Poinsett-Sumter, SC, from 13,000 feet
MSL up to FL 230, and to reconfigure
the airspace in three subareas as
follows: R—6002A from the surface to
but not including 13,000 feet MSL, R—
6002B from 13,000 feet MSL to but not
including FL 180, and R-6002C from FL
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180 to FL 230. Additionally, the FAA
proposed to change the name of the
using agency, for the restricted areas,
from “Commander, Shaw AFB, SC,” to
“U.S. Air Force, 20 Fighter Wing (FW),
Shaw AFB, SC.”

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments to the FAA. In response to
this NPRM, the FAA received two
comments, one from the Air Transport
Association of America and one from
USAIr (now US Airways). An analysis
of the comments received, along with
the FAA’s response, are detailed below:

Analysis of Comments

Those commenters responding to the
notice expressed concern that the
expansion of R—6002 would adversely
impact air carrier operations between
Charlotte Douglas International Airport,
NC, and destinations in Florida. To
address these concerns, the U.S. Air
Force and the Jacksonville Air Route
Traffic Control Center (ARTCC) reached
an agreement on the use of the Poinsett
Range which requires the application of
real-time scheduling and activation/
deactivation procedures and limits
activation periods to avoid air carrier
peak hours. In addition, the controlling
agency may deny usage of the airspace,
if required, due to peak traffic flow,
severe weather, or other factors. The
FAA believes that this agreement
satisfactorily addresses the commenters’
concerns.

The Rule

This amendment to 14 CFR part 73
(part 73) raises the upper altitude limit
of the Poinsett Range from the current
13,000 feet MSL to FL 230, and changes
the name of the using agency to reflect
the current organizational title. The
present lateral boundaries of the
restricted area are not changed by this
action. This action redesignates the
current restricted area, R—-6002, as R—
6002A, extending from the surface to
but not including 13,000 feet MSL. In
addition, two new subareas are
designated directly above R—6002A, as
follows: R—6002B from 13,000 feet MSL
to but not including FL 180; and R—
6002C from FL 180 to FL 230. This
configuration allows for the real-time
utilization of airspace with the “B” and
*C”’ subareas being activated when
needed for high-angle weapons delivery
training. The U.S. Air Force requested
the higher vertical limits for R—6002 in
order to conduct high altitude/high-
angle bomb delivery training. Lessons
learned during the Desert Storm
Operation dictated that these tactics be
added to mission training profiles. The

current 13,000 feet MSL ceiling does not
provide sufficient vertical airspace to
permit accomplishment of this essential
training. This amendment also changes
the name of the using agency for the
restricted areas from ‘““Commander,
Shaw AFB, SC,” to ““U.S. Air Force,
20th FW, Shaw AFB, SC,” to reflect the
current title of the using agency. The
coordinates for this airspace docket are
based on North American Datum 83.

Section 73.60 of part 73 was
republished in FAA Order 7400.8E,
dated November 7, 1997.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

In February 1994, the U.S. Air Force
issued a final environmental assessment
(EA) for the Proposed Expansion of
Poinsett Weapons Range, Sumter
County, SC. In June 1998, the U.S. Air
Force submitted a Final Supplement to
the EA to the FAA. In July 1998, the
FAA completed a reevaluation of the
EA. The FAA determined that the
airspace action evaluated in the EA is
the same as that described in this final
rule and that the EA, with the Final
Supplement to the EA, adequately
assesses and discloses the
environmental impacts of the proposed
action. The FAA concluded that the EA
is valid and determined a Finding of No
Significant Impact (FONSI) for the
proposed action. This proposed Federal
action is consistent with existing
national environmental policies and
objectives as set forth in section 101(a)
of the National Environmental Policy
Act (NEPA), as amended. This action
would not significantly affect the
quality of the human environment or
otherwise include any condition
requiring consultation pursuant to
section 102(2)(c) of the NEPA. To obtain
a copy of the FAA FONSI, refer to the
section titled FOR FURTHER INFORMATION
CONTACT, above.

This decision to approve the proposed
special use airspace action constitutes
an order of the Administrator issued
pursuant to 49 U.S.C. 40103(b) and is
reviewable before the United States
courts of appeals in accordance with the
provisions of 49 U.S.C. 46110 (formerly
1006 of the Federal Aviation Act of
1958, as amended). This order
constitutes final agency action under 49
U.S.C. 46110. Any party having a
substantial interest may appeal this
order to the courts of appeals of the
United States or the United States Court
of Appeals for the District of Columbia
upon petition, filed within 60 (sixty)
days after issuance of this order.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73, as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.60 [Amended]
2. 873.60 is amended as follows:
* * * * *

R-6002 Poinsett-Sumter, SC [Remove]
R-6002A Poinsett-Sumter, SC [New]

Boundaries. Beginning at lat. 33°54'25""N.,
long. 80°24'11""W.; to lat. 33°46'26""N.,
long. 80°23'11"W.; to lat. 33°44'28"N.,
long. 80°31'41""W.; to lat. 33°50'14"'N.,
long. 80°31'02"'W.; to lat. 33°53'38"N.,
long. 80°31'02""W.; to the point of
beginning.

Designated altitudes. Surface to but not
including 13,000 feet MSL.

Time of designation. 0600-2400 local time
Monday-Friday; 0800-1600 local time
Saturday; other times by NOTAM at least
8 hours in advance.

Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. U.S. Air Force, 20 FW, Shaw
AFB, SC.

R-6002B, Poinsett-Sumter, SC [New]

Boundaries. Beginning at lat. 33°54'25""N.,
long. 80°24'11""W.; to lat. 33°46'26"N.,
long. 80°23'11"W.; to lat. 33°44'28"N.,
long. 80°31'41""W.; to lat. 33°50'14"N.,
long. 80°31'02"'W.; to lat. 33°53'38"N.,
long. 80°31'02"'W.; to the point of
beginning.

Designated altitudes. 13,000 feet MSL to but
not including FL 180.

Time of designation. 0600-2400 local time
Monday-Friday; 0800-1600 local time
Saturday; other times by NOTAM at least
8 hours in advance.
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Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. U.S. Air Force, 20 FW, Shaw
AFB, SC.

R-6002C, Poinsett-Sumter, SC [New]

Boundaries. Beginning at lat. 33°54'25""N.,
long. 80°24'11""W.; to lat. 33°46'26""N.,
long. 80°23'11"W.; to lat. 33°44'28"N.,
long. 80°31'41""W.; to lat. 33°50'14"'N.,
long. 80°31'02"'W.; to lat. 33°53'38"N.,
long. 80°31'02"W; to the point of
beginning.

Designated altitudes. FL 180 to FL 230.

Time of designation. 0600—-2400 local time
Monday-Friday; 0800-1600 local time
Saturday; other times by NOTAM at least
8 hours in advance.

Controlling agency. FAA, Jacksonville
ARTCC.

Using agency. U.S. Air Force, 20 FW, Shaw
AFB, SC.

* * * * *

Issued in Washington, DC, on August 26,
1998.

Timothy Fleming,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 98-23629 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 95

[Docket No. 29322; Amdt. No. 411]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory

action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.
EFFECTIVE DATE: 0901 UTC, October 8,
1998.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
Systems are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects

those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, | find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days. The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current.

It, therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
For the same reason, the FAA certifies
that this amendment will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 95
Airspace, Navigation (air).
Issued in Washington, D.C. on August 28,
1998.

Richard O. Gordon,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC:

1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721,

2. Part 95 is amended to read as
follows:

REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES AND CHANGEOVER POINTS

[Amendment 411 Effective Date, October 8, 1998]

From

To MEA

§95.1001 Direct Routes—8§95.626 Blue Federal Airway 26 is Amended To Read in Part

Yukon RIVer, AK NDB ........ooiiiiiiiiiiie it Barter Island, AK NDB ........cooiiiiiiiiiieee e #12000
*10900-MOCA
#MEA is established with a gap in navigation signal coverage.
§95.6006 VOR Federal Airway 6 is Amended To Read in Part
Grand Island, NE VORTAC .....ccccoioiiiiiiiieenie et TOURY, NE FIX i *4000
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REVISIONS TO MINIMUM ENROUTE IFR
[Amendment 411

ALTITUDES AND CHANGEOVER POINTS—Continued
Effective Date, October 8, 1998]

From To MEA
*3100-MOCA
§95.6008 VOR Federal Airway 8 is Amended To Read in Part
Grand Island, NE VORTAC .....ccccoooiiiiiiniieiie et TOURY, NE FIX it *4000
*3100-MOCA
§95.6053 VOR Federal Airway 53 is Amended To Read in Part
Louisville, KY VORTAC .....cccoviiieriiiieiiiie sttt Heals, IN FIX 3000
Heals, IN FIX *Strep, IN FIX **3000
*4500-MRA
**2300-MOCA
SHEP, IN FIX e HOUSE, IN FIX oo *3000
*2400-MOCA
§95.6094 VOR Federal Airway 94 is Amended To Read in Part
Valer, TN FIX oo TeaCh, TN FIX it *4000
*2500-MOCA
§95.6119 VOR Federal Airway 119 is Amended To Read in Part
Clarion, PA VOR/DME .......ccccooiiiiiiiiiee et Bradford, PA VOR/DME ........cccccciiiiiiiiiiieneeeseeee e 4200
§95.6184 VOR Federal Airway 184 is Amended To Read in Part
Harrisburg, PA VORTAC ..o Delro, PA FIX o 3000
Delro, PA FIX .ottt e Modena, PA VORTAC ....cccuiiiiiiieesieeiee ettt 5000
§95.6203 VOR Federal Airway 203 is Amended To Read in Part
AIbany, NY VORTAC ...ociiiiieeieieeese et (@] (o LT N 2 I *6000
*2000-MOCA
Ot01€, NY FIX oottt DiINNY, NY FIX oo *10000
*6100-MOCA
DINNY, NY FIX e Saranac Lake, NY VOR/DME ........coccociiiiieiiiiieenieee e 6500
Saranac Lake, NY VOR/DME .......ccccocoiiiiiiiiniie e Massena, NY VORTAC ......ooiiiiiieiieeiie et *7000
*4400-MOCA
§95.6369 VOR Federal Airway 369 is Amended To Read in Part
Groesheck, TX VOR/DME ........ccccooiiiiiiiieie et Maverick, TX VOR/DME .......cccovviiiiiiiiiieee et 3400
MAA-17500
§95.6428 VOR Federal Airway 428 is Amended To Read in Part
Corta, NY FIX ot Georgetown, NY VORTAC ..ot *5000
*3600-MOCA
Georgetown, NY VORTAC ..o Eaten, NY FIX e 4000
§95.6465 VOR Federal Airway 465 is Amended by Adding
BillingS, MT VORTAC ..ottt Miles City, MT VORTAC ....oiiieieeiereeiene e 6000
§95.6474 VOR Federal Airway 474 is Amended To Read in Part
NOoENO, PA FIX et DEIr0, PA FIX oot 3000
Delro, PA FIX Modena, PA VORTAC 5000
§95.6506 VOR Federal Airway 505 is Amended To Read in Part
Freed, MN FIX ..o FAIMAY, MN FIX oo **4600
*5000-MRA
**2600-MOCA
AlMay, MN FIX ot Prags, MN FIX ..o e *5000

*2500-MOCA
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From

To

MEA MAA

§95.7146 Jet Route No. 146 is Amended To Read in Part

Allentown, PA VORTAC ....coooivieviire e sivee s

#COP OVERLIES FJC VORTAC

Kennedy, NY VOR/DME ...................

#18000 45000

Airway segment

Changeover points

To Distance From
§95.8003 VOR Federal Airways Changeover Points V=119 is Amended To Delete
Clarion, PA VOR/DME .........cccoiiiiiiiiiiiiiiiciic e Bradford, PA VOR/DME .......ccccccooiiiiiiiiiieie e #40 Clarion
#BFD R-232 UNUSEABLE. USE CIP R-050
V-428 is Amended To Read in Part
Ithaca, NY VOR/DME ........cccociiiiiiie it ‘ Georgetown, NY VORTAC .....cccoiiiiieiiieeneee e ‘ 20 ‘ Ithaca.

§95.8005 Jet routes Changeover Points J-42 is Amended To Read in Part

Memphis, TN VORTAC .......ccccviiiiiiiiiicniceies

............... ‘ Nashville, TN ..o

.............................. ‘ 119 ‘ Memphis.

[FR Doc. 98-23663 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Clenbuterol; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration is correcting a final rule
that appeared in the Federal Register of
August 4, 1998 (63 FR 41419). The
document amended the animal drug
regulations to reflect approval of a new
animal drug application filed by
Boehringer Ingelheim Animal Health,
Inc. The document published with an
incorrect address. This document
corrects that error.

EFFECTIVE DATE: September 2, 1998.
FOR FURTHER INFORMATION CONTACT:
Carolyn C. Harris, Office of Policy (HF-
27), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-443-2994.

SUPPLEMENTARY INFORMATION: In FR Doc.
98-20699, appearing on page 41419, in
the Federal Register of August 4, 1998,
the following correction is made: On
page 41419, in the first column, in the
second paragraph under SUPPLEMENTARY
INFORMATION, beginning in the ninth
line, ““12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857 is corrected to
read ‘5630 Fishers Lane, rm. 1061,
Rockville, MD 20852".

Dated: August 26, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-23582 Filed 9-1-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Ampicillin
Trihydrate For Sterile Suspension;
Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of August 4, 1998 (63 FR
41419). The document amended the
animal drug regulations to reflect
approval of an abbreviated new animal

drug application (ANADA) filed by G. C.

Hanford Manufacturing Co. The
document published with an incorrect
address. This document corrects that
error.

EFFECTIVE DATE: September 2, 1998.
FOR FURTHER INFORMATION CONTACT:
Carolyn C. Harris, Office of Policy (HF—
27), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-443-2994.

SUPPLEMENTARY INFORMATION: In FR Doc.

98-20698, appearing on page 41419, in
the Federal Register of August 4, 1998,
the following correction is made: On
page 41420, in the first column, in the
first complete paragraph, beginning in

the ninth line, ““12420 Parklawn Dr., rm.

1-23, Rockville, MD 20857 is corrected
to read ‘5630 Fishers Lane, rm. 1061,
Rockville, MD 20852".

Dated: August 26, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-23583 Filed 9-1-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP San Francisco Bay; 98-021]

RIN 2115-AA97

Safety Zone; Suisun Bay, Sacramento
River, San Joaquin River, San
Francisco, CA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
parts of Suisun Bay, the Sacramento
River, and the San Joaquin River, during
a powerboat race on September 13,
1998. The safety zone will encompass
all waters within the area bounded by
the line segments drawn as follows:
commencing at a point located at
latitude 38°02'55"" N, longitude
121°53'30" W; thence to 38°03'50"" N,
121°51'15" W; thence to 38°01'40" N,
121°49'55" W; thence to 38°01'38" N,
121°50'40" W; thence to 38°01'48" N,
121°51'08" W; thence to 38°01'54" N,
121°52'07"" W; thence to 38°02'15" N,
121°52'55" W; thence returning to the
point of origin.

This safety zone is necessary to
provide for the safety of participants,
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spectators, and property during the
event. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port, or a designated
representative thereof. Commercial
vessels may request authorization to
transit this safety zone by contacting
Vessel Traffic Service on Channel 14
VHF-FM.

DATES: This safety zone will be in effect
on September 13, 1998 from 11:30 a.m.
until 3 p.m. (PDT). If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to mariners.

ADDRESSES: Documents pertaining to
this regulation are available for
inspection and copying at U.S. Coast
Guard Marine Safety Office San
Francisco Bay, Building 14, Coast Guard
Island, Alameda, CA 94501-5100.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Andrew B. Cheney, U.S.
Coast Guard Marine Safety Office San
Francisco Bay; (510) 437-3073.
SUPPLEMENTARY INFORMATION:

Regulatory Information

In accordance with 5 U.S.C. 553, a
Notice of Proposed Rule (NPRM) was
not published for this temporary
regulation and good cause exists for
making it effective prior to, or less than
30 days after, Federal Register
publication. The precise location of the
event necessitating the promulgation of
this safety zone, and other logistical
details surrounding the event, were not
finalized until a date fewer than 30 days
prior to the event date. Publication of an
NPRM and delay of its effective date
would be contrary to the public interest
since the event would occur before the
rulemaking process was complete,
jeopardizing the safety of the lives and
property of event participants and
spectators.

Discussion of Regulation

The Pacific Offshore Powerboat
Racing Association has been granted a
permit by Commander, Coast Guard
Group San Francisco to sponsor a
powerboat race on the navigable waters
of Suisun Bay, and the Sacramento and
San Joaquin Rivers. The contestants will
take multiple laps of the planned course
of the race. From the starting point near
the western end of Suisun Bay in the
vicinity of Buoy #28, contestants will
travel at high speed in a clock-wise
direction around Winter Island and
Browns Island and then return to the
vicinity of Buoy #28. This safety zone is

necessary to protect participants,
spectators, and property from hazards
associated with this race. Entry into,
transit through, or anchoring within this
zone by all vessels is prohibited, unless
authorized by the Captain of the Port, or
a designated representative thereof.
Commercial vessels may request
authorization to transit the regulated
area by contacting the Vessel Traffic
Service on Channel 14 VHF-FM. For
purposes of this temporary regulation,
“commercial vessels” are defined as all
vessels other than those used and
registered/documented exclusively for
recreational purposes.

Regualtory Evaluation

This temporary regulation is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). Due
to the short duration and limited
geographic scope of the safety zone, and
because commercial traffic will have an
opportunity to request authorization to
transit, the Coast Guard expects the
economic impact of this rule to be so
minimal that full regulatory evaluation
under paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq).

Federalism

The Coast Guard has analyzed this
temporary regulation under the
principles and criteria contained in
Executive Order 12612 and has
determined that this regulation does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this temporary
regulation and concluded that under
Chapter 2.B.2. of Commandant
Instruction M16475.1C, Figure 2-1,
paragraph (34)(g), it will have no
significant environmental impact and it
is categorically excluded from further
environmental documentation. An
environmental analysis checklist has

been completed and a Marine Event
permit has been issued.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected.

No state, local, or tribal government
entities will be effected by this rule, so
this rule will not result in annual or
aggregate costs of $100 million or more.
Therefore, the Coast Guard is exempt
from any further regulatory
requirements under the Unfunded
Mandates Act.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

Regulation

In consideration of the foregoing,
Subpart F of Part 165 of Title 33, Code
of Federal Regulations, is amended as
follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new section 165.T11-089 is
added to read as follows:

§165.T11-089 Safety Zone: Suisun Bay,
Sacramento River, San Joaquin River, San
Francisco, CA

(a) Location. The following area
constitutes a safety zone in the
navigable waters of the United States
within Suisun Bay and the Sacramento
and San Joaquin Rivers: all waters
within the area bounded by the line
segments drawn as follows:
commencing at a point located at
latitude 38°02'55"'N, longitude
121°53'30""W; thence to 38°03'50"'N,
121°51'15"W; thence to 38°01'40"'N,
121°49'55""W; thence to 38°01'38"N,
121°50'40"; thence to 38°01'48"N,
121°51'08""W; thence to 38°01'54"'N,
121°52'07"; thence to 38°02'15"N,
121°52'55"W; thence returning to the
point of origin. All coordinates referred
use Datum: NAD 83.
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(b) Effective Dates. This safety zone
becomes effective at 11:30 a.m. (PDT)
and terminates at 3 p.m. (PDT) on
September 13, 1998. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to Mariners.

(c) Regulations. The general
regulations governing safety zones
contained in 33 CFR 165.23 apply. Entry
into, transit through, or anchoring
within this zone is prohibited unless
authorized by the Captain of the Port, or
a designated representative thereof.
Commercial vessels may request
authorization to transit the safety zone
by contacting Vessel Traffic Service on
Channel 14 VHF-FM.

Dated: August 24, 1998.
R.C. Lorigan,

Commander, U.S. Coast Guard, Acting
Captain of the Port, San Francisco Bay.

[FR Doc. 98-23444 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-15-M

POSTAL SERVICE
39 CFR Part 241

Expansion, Relocation, Construction
of New Post Offices

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule establishes
procedures by which the Postal Service
notifies local citizens and public
officials of facility projects, and solicits
and considers the community’s input
before making a final decision to expand
an existing facility, relocate to a new
building, or start new construction. The
purpose of the rule is to build into the
facility project planning process specific
opportunities and adequate time for the
community to be an active participant
in the decision making process and to
have its views heard and considered.

DATE: Effective October 5, 1998.

FOR FURTHER INFORMATION CONTACT: John
Sorenson, U.S. Postal Service, Facilities,
4301 Wilson Boulevard, Suite 300,
Arlington, VA 22203-1861. Phone (703)
526-2782.

SUPPLEMENTARY INFORMATION: On May 7,
1998, the Postal Service published an
interim rule (63 FR 25166) that added a
new section 241.4 to 39 CFR Part 241 to
require that local citizens and public
officials be notified and invited to
comment at critical stages of the
planning to enlarge, relocate, or
construct a postal customer service
facility. In addition, the interim rule

required postal officials to take into
account community input, including
alternative recommendations. Although
the interim rule took effect immediately,
the Postal Service established a 30-day
comment period and invited comments
from interested persons and
organizations. Nine responses were
received.

The respondents generally supported
the intent of the interim rule—
involvement of local communities in
facility decisions by the Postal Service—
but differed as to whether and how the
rule would accomplish that intent.
Following is a summary of the
comments received, in order of the
specific sections of the interim rule to
which they relate.

General Comments and Application;
241.4(a)

One respondent’s letter noted that
“the changes proposed fail to provide
assurance that citizens and postal
customers will have any voice at all in
the decisions impacting their
communities.” A state agency is
concerned that the rule does not suggest
any significant changes in USPS
policies and urges a greater emphasis on
a clear protocol for dialog between the
Postal Service and the public. Another
state agency opposes the rule generally
as not giving full consideration of
alternatives or of community
preferences as a top priority. On the
other hand, another state agency
approved of the interim rule’s clear
statement of priorities for facilities
projects, which establish the right
context for public participation and the
consideration of alternatives.

We disagree with the respondents
who doubt that the interim rule sets out
effective means to ensure community
participation in facility project
decisions. The final rule published
today, like the interim rule, states the
Postal Service’s priorities for facility
projects: the first consideration is
expansion of the present facility; next is
relocation to another building; and last
is new construction. The rule requires
and sets time tables for pre-decisional
in-person discussion and formal written
notices to elected local officials of the
affected community. It also requires
press releases to the local media and
posting in the local post office, as well
as an opportunity for a minimum of one
public hearing or meeting (and more as
needed), followed by a comment period
for receipt and consideration of
additional comments before a decision
is made to expand, relocate, or construct
a post office.

The question of whether the interim
rule is a statement of existing policies

was mentioned by several respondents.
The interim rule, and this final rule,
clarify, expand, and formalize, through
the Federal Regulation process, the
opportunities for public participation in
facility project decisions that are already
embodied in postal policy.

The views, ideas, and proposals of
local citizens and postal customers are
an important part of the process of
making facility project decisions.
However, many other factors must also
be considered. Among them are whether
an expiring lease can be renegotiated at
a reasonable rent, and operational
requirements including access to
transportation, local population growth,
and the availability of buildings that are
safe and environmentally healthful for
both customers and employees. The
Postal Service agrees that the
community’s voice must be heard and
its views considered in facility projects
that affect them; however, the final
decision remains the responsibility of
the Postal Service.

One state governmental office
expressed concern that the interim rule
does not address the consolidation or
closing (i.e., the “discontinuance”) of
post offices. In fact, this facility project
rule is independent of the criteria and
requirements for closing or
consolidating post offices. It is not
intended to broaden, reduce, or
otherwise modify the scope of the rules
related to the discontinuance of post
offices—prescribed by U.S.C. 404(b) and
39 CFR 241.3. Those requirements and
criteria are unchanged by this rule and
will continue in full effect.

There may be instances where the
facility project rule issued today governs
a project that is also covered by the
discontinuance rules. For example, if
two post offices are both housed in
substandard buildings in a rural area
that has experienced significant
population loss, the Postal Service may
consider consolidating the post offices
and relocating all operations to a single
new building convenient to both
affected areas. In that situation, the
Postal Service would comply both with
the discontinuance rules at 39 CFR
243.1 with respect to the closing/
consolidation decision and with this
facility project rule with respect to the
decisions about selecting or building a
new facility. Where the rules prescribe
different notice requirements or
comment or waiting periods for a
particular action, the longer one,
resulting in greater public participation,
would be used. Similarly, as discussed
below, the requirements of section 106
of the National Historic Preservation Act
(NHPA) would also continue to be
applicable independently of this facility
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project rule. Accordingly, no change is
required in the language of the rule in
order to preserve the applicability of the
consolidation/closing requirements.

Exemption From Rule for Temporary or
Emergency Use; 241.4(a)(1)

Most of the respondents
recommended that the exemption from
public notification and participation
when a project is ‘‘to meet an emergency
requirement or is for temporary use”
should be modified to define
“emergency’” and to impose time limits
for both emergency and temporary use.
The Postal Service agrees with this
recommendation and has therefore
defined ““emergency” in the final rule to
include such situations as earthquakes,
flood, fire, or any other acts of God, and
also the possible inability to renegotiate
a renewal of an expiring lease that could
necessitate the relocation of a post
office. Also included within
“emergency’” would be acts of violence
against people or a building.
“Temporary’’ space is typically used for
special events such as state or county
fairs where the Postal Service might set
up a retail office. It also includes space
used during a holiday season, such as
Christmas, for overflow business that
cannot safely and efficiently be handled
at an existing post office.

We agree that time limitations,
whether for emergency or temporary
space are important, but are more
difficult to define in a way that allows
the reasonable flexibility needed in a
nationwide organization that serves the
public under a wide range of conditions.
An example of the need for flexibility is
when a fire forces the relocation of
postal operations from one building to
another on a temporary basis, but
matters of liability and damages require
months or even years to resolve.
Another is when an earthquake or flood
devastates an entire region and there is
no realistic way to predict accurately
when the area’s governmental
infrastructure will return to normalcy so
that a postal relocation project can be
shepherded through its system. We
believe that the need for reasonable time
limits on the use of temporary and
emergency space without public
involvement in the decision process,
and the need for reasonable operational
flexibility can both be met. Accordingly,
we have modified this section to
include a time limitation of 180 days for
emergency and temporary space, with
additional authorizations in 180-day
increments to be made only with
specific approval by the office of
Facilities at Postal Service
Headquarters.

Exception for Repairs and Alterations;
241.4(a)(2)

Several respondents expressed
concern about exempting from this rule
facility projects that are limited to repair
and alterations, which include painting,
replacement or upgrade of a structural
or functional element of a building, or
landscaping. The rule expressly puts no
limit on the amount of repair,
replacement, or painting work that
would be exempted from this rule.

Comments about this section were of
two kinds. One is the recommendation
that the Postal Service be required to
comply with all local zoning, land use,
and building codes. The other is a
concern that, because the instant rule
does not cover maintenance, repair, and
alterations projects, those projects
would not be subject to NHPA
procedures that would otherwise apply.
Several respondents also raised these
concerns separately from the exception
for repairs and alterations.

Public Meetings or Hearings; 241.4(c)(1)
and (c)(4)

Almost all of the respondents
recommended that the public meeting
required by sections 241.4 (c)(1)(iii) and
(c)(4)(ii) be mandatory, and they
objected to leaving the door open to any
exception. There may be exceptional
circumstances, however, that prevent
postal representatives from attending or
conducting a public meeting or hearing
on the planned project within a
reasonable time. In that event, and
subject in each instance to the specific
approval of the Vice President,
Facilities, the Postal Service would
distribute a notification card to all
affected customers, seeking their
comment or other feedback. An example
of exceptional circumstances warranting
this means of soliciting community
input would be a project in an area quite
distant from the seat of local
government or any forum where a
postal-conducted meeting could be
held. Therefore, no change was made to
this provision other than to reserve
approval for such action to the Vice
President, Facilities.

Three respondents objected to the
statement in the interim rule that if an
expansion project was impracticable,
that fact would be disclosed at the
meeting and noted in the project file. In
some cases, the Postal Service may have
been notified that a leased post office
will no longer be available at the
conclusion of a lease term; or the
landlord is demanding rent far above its
fair value. In other cases, a landlord may
refuse to make much needed repairs or
properly to maintain the building. In

still other situations, a post office may
be bounded by public sidewalks and
streets, and it is obvious that expansion
is not possible. Nevertheless, the
respondents pointed out the exchange of
needs and information at the public
meeting could disclose alternatives that
were not previously apparent or
available to the Postal Service. Having
experienced in at least a few instances
the expansion of options as a
consequence of public meetings and
other public participation, the Postal
Service has revised section
241.4(c)(4)(ii) of the final rule to
incorporate the recommendation.

Posting of Notices in Affected Post
Offices; 241.4(c)(4)

One respondent recommended that
the same notice of a facility project that
is given to local officials be posted in
the lobby of the affected post office. In
many post offices, that is already a
standard practice. Accordingly, the
recommendation is expanded and
incorporated in the final rule to require
the posting of the letter to local officials
or the media release or, space
permitting, both. If not already
contained in the notice, when a meeting
or hearing date is known, that
information will be added to the
posting.

Time for Review of Community Input;
241.4(c)(5) and (c)(6)

In different ways, most respondents
felt that the interim rule allowed little
or no time after a public meeting before
a project decision could be made, thus
precluding feedback from the
community. They recommended both a
waiting period, and an appeals process
after the community is notified of
decisions. Three respondents made a
similar recommendation, suggesting the
appeals process employed for a post
office discontinuance.

We agree that community
participation in the facility project
process could be improved with longer
waiting periods between, for example, a
public meeting and the next decision.
We also agree that some avenue of
appeal is an appropriate safeguard of the
process. However, the appeal route used
for a post office discontinuance, as
proposed, would stifle rather than open
the facility project process. Accordingly,
we have carefully reviewed the entire
process for community input, and in the
final rule extended some of the
comment periods and added an avenue
of appeal to the Vice President,
Facilities. We have also added a
requirement that postal representatives
will advise of appeal rights during the
public meeting or hearing.
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National Historic Preservation Act
Concerns; 241.4(d)(1)

Several respondents addressed the
relationship between the interim rule
relating to repair and maintenance
projects and the relationship with the
NHPA compliance process.

Three preservation groups were
concerned that the language of the
interim rule meant that the Postal
Service intended not to comply with
section 106 of the NHPA or that its
compliance would be limited to the
selection of a new building after a
decision to move from an existing post
office had been made. In addition, most
of the respondents expressed concern
that the protections offered in section
241.4(d)(1) were “‘gutted” by section
241.4(a)(2) which exempts repairs and
alterations from the rule. Nothing in the
interim rule or this final rule is meant
to avoid or diminish the Postal Service’s
compliance with historic preservation
policies. To the contrary, section 106 of
the NHPA, and the applicable Executive
Orders addressing downtown areas and
historic buildings were mentioned in
the interim rule specifically to
emphasize that commitment.

If any project, including repair,
maintenance, alteration, expansion,
relocation, or new construction, will
have an adverse effect under provisions
of the NHPA or executive orders, the
Postal Service will continue to consider
and mitigate such effects independently
from this rule. Accordingly, in order to
prevent any misunderstanding, we have
revised section 241.4(d).

Recommendations of Sites for New
Facilities; 241.4.(e)

Two respondents noted a lack of
clarity about who may propose
recommended sites, and urged that
members of the public be permitted to
do so. One of the two respondents
further suggested that an owner of
property not being given further
consideration should be notified, in
some manner, in addition to local
official notification. For projects that are
relocations or new construction, for
example, it has been standard procedure
to advertise in local newspapers for land
or buildings, and to post a notice in the
local post office. In addition, individual
contacts are normally made with
community officials or members of the
community who may be aware of sites
that are not on the market but might be
made available for a postal project. It is
the property owners themselves (or their
agents) who propose their sites. This is
generally done in response to an
advertisement describing specific postal
requirements, including the preferred

area for the new facility. The notice and
public meeting provisions of this final
rule may provide additional opportunity
for property owners to indicate their
interest in a sale or lease to the Postal
Service. It is also standard postal
practice to notify property owners if
their property is not being considered.

Zoning and Other Local Codes; 241.4(f)

The Postal Service is a long-term
member of nearly every community and
wants to be a good neighbor and
supporter of the community’s values.
People view their post office as much
more than a place to send and receive
mail. A community’s post office is a
vital part of its infrastructure; a place to
greet old friends, make new ones, and
exchange information. Post offices
support the commercial activities of a
town and are relied upon by many
businesses to ship and receive goods,
and to communicate with customers.
With more than 35,000 leased and
owned postal facilities, the Postal
Service takes seriously its commitment
to be a good neighbor and a vital part
of every community.

The facility project rule published
today also contains the Postal Service’s
policy of complying with local zoning
and land use ordinances and building
codes in new construction, repairs,
upgrades, and alterations to its facilities,
when it can do so consistent with
dynamic service needs and unique
postal requirements. We believe our
record of compliance is a good one.
However, to make it mandatory—and
thereby abandon standardized, national
service mandates and the need to
accommodate postal needs—would
impose an unreasonable burden on the
conduct of a basic service of the
national government. It would severely
hamper the Postal Service’s ability to
provide adequate facilities to serve all
communities in the country, and it
could result in a great departure from
the mandate to provide the nation
“basic and fundamental service” that is
“prompt, reliable and efficient.” 39
U.S.C. 101(a). It could result, moreover,
in anomalies such as sprinkler systems
that would damage or destroy mail, or
handicapped accessibility for Inspection
Service lookout galleries. Delivering
mail is an important federal function.
Like other federal entities, the Postal
Service should not be in a position
where the fundamental quality,
consistency, and efficiency of its
services can be compromised by various
and oftentimes conflicting local
requirements.

Summary

Adding new facilities and upgrading
or replacing existing ones is a
continuing activity that is influenced by
population growth and shifts, the
increasing automation of mail
processing, aging and deteriorating
building stock, and changing
environmental and energy conservation
requirements. In order to fulfill its role
as a member of virtually every U.S.
community—yet also provide a
standardized platform of economical
and universal mail service for the entire
country—the Postal Service believes
that to the maximum extent possible it
should undertake its most visibly
significant projects—to expand,
relocate, or build a new facility—in
partnership with the local community.

These community relations
procedures are being published to help
assure that communities and local
public officials, as well as postal
employees, will have the most up-to-
date policy for projects that involve
expansion, relocation, or new
construction of a postal customer
service facility, and to help assure that
such projects are handled in accordance
with the revised procedures.

List of Subjects in 39 CFR Part 241

Organization and functions
(Government agencies).

Accordingly, the Postal Service
adopts the following amendment to 39
CFR Part 241.

PART 241—[AMENDED]

1. The authority citation for 39 CFR
part 241 continues to read as follows:

Authority: 39 U.S.C. 401.

2. Effective October 5, 1998, 39 CFR
part 241 is amended by revising § 241.4,
to read as follows:

§241.4 Expansion, relocation, and
construction of post offices.

(a) Application. (1) This section
applies when the USPS contemplates
any one of the following projects with
respect to a customer service facility:
expansion, relocation to another
existing building, or new construction,
except when the project is to meet an
emergency requirement or for temporary
use. Emergency situations include, but
are not limited to, earthquakes, floods,
fire, lease terminations, safety factors,
environmental causes, or any other
actions that would force an immediate
relocation from an existing facility.
Temporary relocation of space is used
for, but not limited to, holidays, special
events, or for overflow business. Use of
emergency and temporary space will be
limited to 180 days in duration. Any
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additional incremental time periods of
up to 180 days each must be approved
by the Vice President, Facilities.

(2) This section does not apply when
the project under consideration is
limited to repair and alterations, such
as——

(i) Painting;

(ii) Repairs;

(iii) Replacement or upgrade of
structural or functional elements of a
postal building or of its equipment;

(iv) Paving, striping, or other repair of
parking areas;

(v) Landscaping.

(b) Purpose. The purpose of the
procedures required by this section is to
assure increased opportunities for
members of the communities who may
be affected by certain USPS facility
projects, along with local officials, to
convey their views concerning the
contemplated project and have them
considered prior to any final decision to
expand, relocate to another existing
building, or construct a new building
that is owned or leased.

(c) Expansion, relocation, new
construction. When a need is identified
that will require the expansion,
relocation, or new construction of a
customer service facility, postal
representatives responsible for the
project will take the following steps in
accordance with the time schedule
shown:

(1) Personally visit one or more of the
highest ranking local public officials
(generally individuals holding elective
office). During the visit, the postal
representatives will—

(i) Identify the need and fully describe
the project that is under consideration
to meet it, explain the process by which
the Postal Service will solicit and
consider input from the affected
community, and solicit a working
partnership with the community
officials for the success of the project.

(ii) Emphasize that in meeting a need
for increased space, the first priority is
to expand the existing facility; the
second priority is to find an existing
building in the same area as the current
facility; and the third option is to build
on a new site; all within the downtown
area, if possible.

(iii) Ask that a Postal Service
presentation of the project be placed on
the regular agenda of a public meeting
or hearing. If no such meeting is
planned within the next 60 days or the
agenda of a planned meeting cannot
accommodate the project, the USPS will
schedule its own public hearing
concerning the project, and will
advertise the meeting or hearing in a
local general circulation newspaper.

(iv) Give the local officials a letter
describing the intended project.

(2) Notify the lessor of the affected
facility of the project, in writing.

(3) Send an initial news release to
local communications media.

(4)(i) Post in the public lobby of the
affected post offices a copy of the letter
given to local officials, or the news
release, or, space permitting, both. If
such information is available at the
time, include in the posting a public
notice of the date, time, and location of
a public meeting or hearing at least 7
days prior to the meeting or hearing.

(ii) Except as provided in this
paragraph, attend, or conduct, one or
more public hearings to describe the
project to the community, invite
questions, solicit written comment, and
describe the process by which
community input will be considered. If
it is believed at the time that the
existing facility is not able to be
expanded or that expansion is
impracticable, disclose that fact and the
reasons supporting that belief. If, during
the public meeting or hearing process, a
new development should occur to allow
for an expansion of the existing facility,
the Postal Service will make a good faith
effort in pursuing this alternative. Under
exceptional circumstances that would
prevent postal representatives from
attending a public meeting or
conducting a postal hearing on the
planned project within a reasonable
time, and subject to approval of the Vice
President, Facilities, the Postal Service
may distribute a notification card to all
affected customers, seeking their
comments or other feedback. An
example of exceptional circumstances
would be a project in a sparsely
populated area remote from the seat of
local government or any forum where a
postal conducted meeting could be held.

(iii) At any public meeting or hearing,
advise local officials and the community
of their appeal rights and the process by
which an appeal can be made.
Information provided must include time
limitations and an address for the
appeal.

(5) Review comments and notify local
officials of decision. Not less than 15
days after the date of the most recent
public meeting, or after receipt of
notification cards, make a decision that
takes into account community input and
is consistent with postal objectives (e.g.,
expansion, relocation to another
building, or construction of a new
owned or leased facility), and notify
local officials in writing. This
notification must include information
on the availability and terms of review
under paragraph (c)(6) of this section. At
the same time, post a copy of the

notification letter in the local post office
for the community. Take no action on
the decision for at least 30 days
following notification of local officials
and the community.

(6) Within the time period identified
in paragraph (c)(5) of this section, any
person may request in writing that the
decision be reviewed by the Vice
President, Facilities, at Postal Service
Headquarters. No particular format is
required for requesting review, but the
request must be in writing and identify
the post office or location affected; and
should identify the decision objected to,
and state the reasons for the objection.
The Vice President, Facilities, will
obtain the views of the decision maker,
review relevant parts of the project file,
and if necessary request more
information from the appellant. Upon
review of the facts, the Vice President,
or a representative, will issue a written
determination, if possible, within 15
days. In no event will the Postal Service
take action on the decision being
reviewed until 15 days following
issuance of the final review
determination. If the determination on
review is to set aside the decision, the
project process will return to the public
hearing stage of paragraph (c)(4) of this
section.

(7) Advertise for sites and existing
buildings, in accordance with existing
postal procedures.

(d) Discontinuance of post offices;
historic preservation. (1) It is the policy
of the Postal Service, by virtue of Board
of Governors Resolution No. 82-7, to
comply with Section 106 of the general
provisions of the National Historic
Preservation Act, 16 U.S.C. 470, et seq.,
Executive Order 12072, and Executive
Order 13006. Therefore, any facility
project that will have an effect on
cultural resources will be undertaken in
accordance with that policy.

(2) Any action involving the closing
or other discontinuance of a post office
shall be undertaken only in accordance
with 39 U.S.C. 404(b) and 39 CFR 243.1.
In the event a facility action is subject
to both this section, and either the
NHPA or the post office discontinuance
requirements, all comment periods and
other public participation matters shall
be governed by those statutes.

(e) Site selection. (1) When the
decision is to advertise for sites and
existing buildings, and after such sites
have been identified, advise local
officials in writing of all contending
sites, and with respect to all sites not
selected, provide an explanation. This
notice will advise local officials, and the
community, that no decision to select a
site will be made for a minimum of 30
days, and that comments or discussions
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of all sites are solicited. Post a copy of
this letter in the lobby of the affected
post office for public notice.

(2) Once a specific site is then
selected, notify local officials in writing
of the selection decision.

(3) Take no final action to acquire or
lease the selected site for 30 days
following the notification in paragraph
(e)(2) of this section.

(f) Planning, zoning, building codes.
In carrying out customer service
facilities projects, it is the policy of the
Postal Service to comply with local
planning and zoning requirements and
building codes consistent with prudent
business practices and unique postal
requirements. In order to promote a
partnership with local officials and
assure conformance with local building
codes, plans and drawings will be sent
to the appropriate building department
or other officials for review. Where
payment of fees is normally required of
private entities, the Postal Service will
pay a reasonable fee for the review. The
Postal Service will give local public
officials written notice of any timely,
written objections or recommendations
that it does not plan to adopt or
implement.

(9) Continuing communication.
During construction, whether
renovation or new construction, the
postmaster should keep local officials
and the community informed via letters
and news releases. The postmaster and
other postal officials should plan,
conduct and invite the community and
local officials to any *“‘grand opening”,
as appropriate.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 98-23377 Filed 9-1-98; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region Il Docket No. NY27-2-181; FRL—
6140-3]

Approval and Promulgation of
Implementation Plans; Emission Trade
to Meet Reasonably Available Control
Technology for the State of New York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is announcing
approval of a revision to the New York
State Implementation Plan for ozone.
This revision establishes and allows an
emission trade between Niagara

Mohawk Power Corporation and
Champion International Corporation
which will result in both sources
meeting the requirements of reasonably
available control technology for oxides
of nitrogen. The intended effect of this
action is to approve source-specific
permit conditions, requiring the sources
to trade emissions in accordance with
requirements of the Clean Air Act, and
resulting in emission reductions which
will help toward attaining the national
ambient air quality standards for ozone.
EFFECTIVE DATE: This rule will be
effective October 2, 1998.

ADDRESSES: Copies of the state
submittals and other information are
available for public inspection during
normal business hours, by appointment,
at the Air Programs Branch, U.S. EPA,
Region Il Office, 290 Broadway, 25th
Floor, New York, New York, 10007—-
1866; as well as the New York State
Department of Environmental
Conservation, Division of Air Resources,
50 Wolf Road, Albany, New York 12233;
and the EPA, Air and Radiation Docket
and Information Center, Air Docket
(6102), 401 M Street, S.W., Washington,
D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Richard Ruvo, Environmental Engineer,
Air Programs Branch, U.S. EPA, Region
Il Office, 290 Broadway, 25th Floor,
New York, New York 10007-1866; (212)
637-4014.

SUPPLEMENTARY INFORMATION: On April
9, 1996, New York State submitted
special permit conditions for two
sources to EPA as a source-specific
revision to the State Implementation
Plan (SIP) for ozone. The special permit
conditions are for the Niagara Mohawk
Power Corporation and the Champion
International Corporation for an
emission trade to meet the reasonably
available control technology for oxides
of nitrogen (NOx RACT) requirements of
New York State’s Part 227—2. New York
supplemented the April 9, 1996 SIP
revision with amended special permit
conditions on February 2, 1998. On May
21, 1998, EPA published in the Federal
Register (63 FR 27897) a Notice of
Proposed Rulemaking (NPR) proposing
to approve the special permit conditions
as a SIP revision and providing for a 30-
day public comment period. EPA
received no comments regarding the
NPR. For a more detailed discussion of
New York’s SIP submittal and EPA’s
action, the reader is referred to the NPR.

Conclusion

EPA is approving the source-specific
permit conditions which allow Niagara
Mohawk Power Corporation and
Champion International Corporation to

trade emissions to meet the
requirements of NOx RACT. EPA is
approving these special permit
conditions, as submitted by the State of
New York on April 9, 1996 and
supplemented on February 2, 1998, as
part of the SIP.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements
Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

Executive Order 13045

The final rule is not subject to E.O.
13045, entitled “‘Protection of Children
from Environmental Health Risks and
Safety Risks,” because it is not an
“economically significant”” action under
E.O. 12866.
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Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA is not required to
submit a rule report regarding today’s
action under section 801 because this is
a rule of particular applicability. Section
804 exempts from section 801 the
following types of rules: rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. section 804(3).

Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 2,
1998. Filing a petition for
reconsideration by the Administrator of

this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: July 30, 1998.
Jeanne M. Fox,
Regional Administrator, Region 2.

Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

2. Section 52.1670 is amended by
adding new paragraph (c)(94) to read as
follows:

§52.1670 Identification of plan.
* * * * *

(C) * X *
* * * * *

(94) A revision to the State
Implementation Plan submitted by the
New York State Department of
Environmental Conservation on April 9,
1996 and supplemented on October 17,
1996 and February 2, 1998 that allows
Niagara Mohawk Power Corporation
and Champion International
Corporation to trade emissions to meet
the requirements of NOx RACT.

(i) Incorporation by reference:

(A) Permits to Construct and/or
Certificates to Operate: The following
facilities have been issued permits to
construct and/or certificates to operate
by New York State and such permits
and/or certificates are incorporated for
the purpose of establishing an emission
trade to be consistent with Subpart 227—
2:

(1) Niagara Mohawk Power
Corporation’s system-wide utility
boilers; New York special permit
conditions and approval letter dated
December 14, 1995.

(2) Champion International
Corporation’s two coal-fired boilers,
Units 1 and 2, Jefferson County; New

York special permit conditions and
approval letter dated December 2, 1997.

(ii) Additional information:

(A) Documentation and information to
support the emission trade in three
letters addressed to EPA from the New
York State Department of
Environmental Conservation and dated
as follows:

(1) April 9, 1996 to Mr. Conrad
Simon, Director of Air and Waste
Management Division from Deputy
Commissioner David Sterman for a SIP
revision for Niagara Mohawk Power
Corporation and Champion
International Corporation.

(2) October 17, 1996 letter to Mr. Ted
Gardella, EPA from Mr. Patrick Lentlie,
supplementing the SIP revision with the
special permit condition approval
letters.

(3) February 2, 1998 letter to Mr.
Ronald Borsellino, Chief of the Air
Programs Branch from Mr. Patrick
Lentlie, supplementing the SIP revision
with the amended special permit
conditions for Champion International
Corporation.

[FR Doc. 98-23332 Filed 9-1-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 212-0092a; FRL-6142-5]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on revisions to the California
State Implementation Plan. The
revisions concern rules from the South
Coast Air Quality Management District
(SCAQMD). This approval action will
incorporate these rules into the federally
approved SIP. The intended effect of
approving these rules is to regulate
emissions of particulate matter (PM) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). The rules control PM
emissions from stationary sources,
including process industries and cement
plants. Thus, EPA is finalizing the
approval of these rules into the
California SIP under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
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standards, and plan requirements for
nonattainment areas.
DATES: This rule is effective on
November 2, 1998 without further
notice, unless EPA receives adverse
comments by October 2, 1998. If EPA
receives such comments, then it will
publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.
ADDRESSES: Comments must be
submitted to Andrew Steckel at the
Region IX office listed below. Copies of
the rules and EPA'’s evaluation report
for the rules are available for public
inspection at EPA’s Region IX office
during normal business hours. Copies of
the submitted rules are available for
inspection at the following locations:
Rulemaking Office (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105
Environmental Protection Agency, Air
Docket (6102), 401 “M” Street, SW.,
Washington, DC 20460
California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “‘L" Street,
Sacramento, CA 95812
South Coast Air Quality Management
District, 21865 E. Copley Drive,
Diamond Bar, CA 91765
FOR FURTHER INFORMATION CONTACT:
Patricia Bowlin, Rulemaking Office
(AIR-4), Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1188.
SUPPLEMENTARY INFORMATION:
1. Applicability
The rules being approved into the
California SIP include: SCAQMD Rule
404, Particulate Matter—Concentration;
Rule 405, Solid Particulate Matter—
Weight; and Rule 1112.1, Emissions of
Particulate Matter from Cement Kilns.
These rules were submitted by the
California Air Resources Board to EPA
on June 4, 1986.

I1. Background

On March 3, 1978, EPA promulgated
a list of total suspended particulate
(TSP) nonattainment areas under the
provisions of the 1977 Clean Air Act
(1977 CAA or pre-amended Act), that
included the South Coast Air Basin (43
FR 8964; 40 CFR 81.305). On July 1,
1987 (52 FR 24672) EPA replaced the
TSP standards with new PM standards
applying only to PM up to 10 microns
in diameter (PM-10).1 On November 15,

10nJuly 18, 1997 EPA promulgated revised and
new standards for PM-10 and PM-2.5 (62 FR

1990, amendments to the 1977 CAA
were enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
On the date of enactment of the 1990
CAA Amendments, PM-10 areas
meeting the qualifications of section
107(d)(4)(B) of the Act were designated
nonattainment by operation of law and
classified as moderate pursuant to
section 188(a). The South Coast Air
Basin and the Coachella Valley Planning
Area (which is also under SCAQMD’s
jurisdiction) were among the areas
designated nonattainment. On February
8, 1993, EPA re-classified five moderate
non-attainment areas to serious
nonattainment, including the South
Coast Air Basin and the Coachella
Valley Planning Area. See 58 FR 3334
(January 1, 1993). This Federal Register
action for the SCAQMD excludes the
Los Angeles County portion of the
Southeast Desert AQMA, otherwise
known as the Antelope Valley Region in
Los Angeles County, which is now
under the jurisdiction of the Antelope
Valley Air Pollution Control District as
of July 1, 1997.2

Section 189(a) of the CAA requires
moderate PM—10 nonattainment areas to
adopt reasonably available control
measures (RACM), including reasonably
available control technology (RACT) for
stationary sources of PM—-10. Section
189(b) of the CAA requires serious
nonattainment areas to adopt best
available control measures (BACM),
including best available control
technology (BACT).

In response to section 110(a) and part
D of the Act, the State of California
submitted many PM-10 rules for
incorporation into the California SIP on
June 4, 1986, including the rules being
acted on in this document. This
document addresses EPA’s direct-final
action for SCAQMD Rule 404,
Particulate Matter—Concentration; Rule
405, Solid Particulate Matter—Weight;
and Rule 1112.1, Emissions of
Particulate Matter from Cement Kilns.

38651). EPA has not yet established specific plan
and control requirements for the revised and new
standards. This action is part of SCAQMD’s efforts
to achieve compliance with the 1987 PM-10
standards.

2The State has recently changed the names and
boundaries of the air basins located within the
Southeast Desert Modified AQMA. Pursuant to
State regulation the Coachella-San Jacinto Planning
Avrea is now part of the Salton Sea Air Basin (17
Cal. Code. Reg. §60114); the Victor Valley/Barstow
Region in San Bernardino County and the Antelope
Valley Region in Los Angeles County are a part of
the Mojave Desert Air Basin (17 Cal. Code. Reg.
§60109). In addition, in 1996 the California
Legislature established a new local air agency, the
Antelope Valley Air Pollution Control District, to
have the responsibility for local air pollution
planning and measures in the Antelope Valley
Region (California Health & Safety Code §40106).

SCAQMD adopted these rules on
February 7, 1986. These submitted rules
are being finalized for approval into the
SIP.

SCAQMD Rule 404 and Rule 405 are
general PM rules that limit the
concentration and rate of PM emissions
from stationary sources. SCAQMD Rule
1112.1 limits PM emissions from
cement plants. PM emissions can harm
human health and the environment.
These rules were originally adopted as
part of SCAQMD’s effort to achieve the
National Ambient Air Quality Standard
(NAAQS) for TSP. The following is
EPA’s evaluation and final action for
these rules.

I11. EPA Evaluation and Action

In determining the approvability of a
PM-10 rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). EPA must also
ensure that rules are enforceable and
strengthen or maintain the SIP’s control
strategy.

The statutory provisions relating to
RACM/RACT and BACM/BACT are
discussed in EPA’s “General Preamble”,
which provides the Agency’s
preliminary views on how EPA intends
to act on SIPs submitted under Title | of
the CAA. See 57 FR 13498 (April 16,
1992), 57 FR 18070 (April 28, 1992), and
59 FR 41998 (8/16/94). In this
rulemaking action, EPA is applying
these policies, taking into consideration
the specific factual issues presented.

On September 28, 1981 EPA approved
into the SIP versions of SCAQMD Rule
404, Particulate Matter—Concentration,
and Rule 405, Solid Particulate Matter—
Weight, that had been adopted on
October 5, 1979. The submitted versions
of Rule 404 and Rule 405 contain the
same requirements as the current SIP
rules but have been revised to exempt
sources subject to SCAQMD Rule
1112.1, Emissions of Particulate Matter
from Cement Kilns.

There is currently no version of
SCAQMD Rule 1112.1, Emissions of
Particulate Matter from Cement Kilns, in
the SIP. The submitted rule applies to
gray cement plants and includes the
following provisions:

¢ Emission limit of 0.40 pounds per
ton of kiln feed for plants with kiln feed
rates of less than 75 tons per hour (tph)

¢ Emission limit of 30 pounds per
hour for plants with kiln feed rates of 75
tph or greater.

EPA has evaluated the submitted
rules and has determined that they
fulfill the RACT requirements of CAA
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section 189(a). In subsequent action on
the SCAQMD PM-10 BACM Plan, EPA
will determine if the submitted rules
also fulfill the BACT requirements of
CAA section 189(b).

SCAQMD Rule 404, Particulate
Matter—Concentration; SCAQMD Rule
405, Solid Particulate Matter—Weight;
and SCAQMD Rule 1112.1, Emissions of
Particulate Matter from Cement Kilns,
are consistent with the CAA, EPA
regulations, and EPA PM-10 RACT
policy. Therefore, the rules are being
approved under section 110(k)(3) of the
CAA as meeting the requirements of
sections 110(a) and part D. A more
detailed evaluation can be found in
EPA’s evaluation report for these rules.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be
filed. This rule will be effective
November 2, 1998 without further
notice unless the Agency receives
relevant adverse comments by October
2,1998.

If the EPA receives such comments,
then EPA will publish a timely
withdrawal of the direct final rule
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on November 2,
1998 and no further action will be taken
on the proposed rule.

IV. Administrative Requirements
A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

The final rule is not subject to E.O.
13045, entitled ‘““Protection of Children
from Environmental Health Risks and

Safety Risks,” because it is not an
“economically significant’” action under
E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that this
approval action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes

no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
§804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 2,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Particulate matter.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: July 31, 1998.
Felicia Marcus,
Regional Administrator, Region IX.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
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Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(169) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C) * * %

(169) New and amended regulations
submitted on June 4, 1986 by the
Governor’s designee.

(i) Incorporation by reference.

(A) South Coast Air Quality
Management District.

(1) Rules 404 and 405 adopted on May
7, 1976 and amended on February 7,
1986. Rule 1112.1 adopted on February
7,1986.

* * * * *

[FR Doc. 98-23328 Filed 9-1-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD 061-3028a, MD 065-3028a; FRL—6148—
1]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to VOC
Regulations for Dry Cleaning and
Stage | Vapor Recovery

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving two State
Implementation Plan (SIP) revisions
submitted by the State of Maryland. The
first revision amends Maryland’s dry
cleaning regulation such that its volatile
organic compound (VOC) requirements
no longer apply to dry cleaning
operations using perchloroethylene. The
second revision amends Maryland’s
Stage | Vapor Recovery regulation such
that it is no longer applicable to gasoline
storage tanks with a capacity of less
than 2000 gallons. The intended effect
of this action is to approve these
revisions to Maryland’s SIP in
accordance with the Clean Air Act (the
Act).

DATES: This final rule is effective
November 2, 1998 unless within
October 2, 1998, adverse or critical
comments are received. If EPA receives
such comment, EPA will publish a
timely withdrawal in the Federal
Register informing the public that this
rule will not take effect.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone and
Mobile Sources Branch, Mailcode

3AP21, U.S. Environmental Protection
Agency, Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; and the
Maryland Department of the
Environment, 2500 Broening Highway,
Baltimore, Maryland 21224.

FOR FURTHER INFORMATION CONTACT:
Carolyn M. Donahue, (215) 814-2095, or
by e-mail at donahue.carolyn@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On February 6, 1998, the Maryland
Department of the Environment (MDE)
submitted two formal revisions to its
State Implementation Plan (SIP). The
first SIP revision amends COMAR
26.11.19.12: Control of VOCs from Dry
Cleaning Installations such that its VOC
control requirements no longer apply to
dry cleaning operations using
perchloroethylene. EPA has determined
that the compound perchloroethylene
has minimal photochemical reactivity
and, therefore, does not contribute
significantly to the formation of ground
level ozone. The second SIP revision
amends COMAR 26.11.13.04: Control of
VOCs from Gasoline Storage/Loading
Operations such that it no longer
applies to gasoline storage tanks with a
capacity of less than 2000 gallons.

Il. Summary of the SIP Revisions

COMAR 26.11.19.12: Control of VOCs
From Dry Cleaning Installations

In revising this regulation, Maryland
removed the VOC requirements for dry
cleaning operations using
perchloroethylene. EPA has determined
that perchloroethylene is not a
compound which significantly
contributes to the formation of ground
level ozone (61 FR 4588, February 7,
1996). This revision removes sections
B(1), C, D from COMAR 26.11.19.12 and
renumbers the remaining sections
accordingly. Dry cleaners that use
perchloroethylene are still subject to
state and federal toxic and hazardous air
pollutant requirements.

COMAR 26.11.13.04: Control of VOCs
From Gasoline Storage/Loading
Operations

Maryland amended this regulation to
eliminate the Stage | Vapor Recovery

requirements for gasoline storage tanks
with a capacity of less than 2000
gallons. Through a survey conducted in
August 1995 of Maryland service
stations, MDE concluded that less than
2% of the total gasoline throughput was
from tanks with a capacity between 250
and 2000 gallons. This revision removes
sections C(1)(b), C(2), and C(4) and
renumbers the remaining sections
accordingly.

EPA is approving this rule without
prior proposal because the Agency
views these as noncontroversial
amendments and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revisions
should adverse or critical comments be
filed. This rule will be effective
November 2, 1998 without further
notice unless the Agency receives
relevant adverse comments by October
2,1998.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this rule.
Parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this rule will be effective
on November 2, 1998 and no further
action will be taken on the proposed
rule. If adverse comments are received
that do not pertain to both approval
actions taken in this rule, the action not
affected by the adverse comments will
be finalized in the manner described
here. Only those actions which receive
adverse comments will be withdrawn in
the manner described here.

I11. Final Actions

EPA is approving revisions to COMAR
26.11.19.12: Control of VOCs from Dry
Cleaning Installations. EPA is also
approving the revisions to COMAR
26.11.13.04: Control of VOCs from
Gasoline Storage/Loading Operations.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.
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IV. Administrative Requirements

A. Executive Order 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review. The final
rule is not subject to E.O. 13045,
entitled ““Protection of Children from
Environmental Health Risks and Safety
Risks,” because it is not an
“economically significant”” action under
E.O. 12866.

B. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
Part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
EPA certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
Act, preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective

and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 2,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule approving revisions to
two of Maryland’s VOC revisions does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and record keeping
requirements.

Dated: August 11, 1998.
W. Michael McCabe,
Regional Administrator, Region IIl.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

2. Section 52.1070 is amended by
adding paragraphs (c)(131) and (132) to
read as follows:

§52.1070 Identification of plan.

* * * * *

C***

(131) Revisions to the Maryland State
Implementation Plan submitted on
February 6, 1998 by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter of February 6, 1998 from
the Maryland Department of the
Environment transmitting revisions to
Maryland’s State Implementation Plan,
pertaining to volatile organic
compounds in Maryland’s air quality
regulations, Code of Maryland
Administrative Regulations (COMAR)
26.11.

(B) Revision to COMAR 26.11.19.12:
Control of Volatile Organic Compound
Emissions from Dry Cleaning
Installations, adopted by the Secretary
of the Environment on August 18, 1997,
and effective on September 22, 1997,
including the following:

(1) Deletion of COMAR
26.11.19.12.B(1), pertaining to
perchloroethylene dry cleaner
installations applicability.

(2) Deletion of COMAR 26.11.19.12.C,
Equipment Specifications and Emission
Standards—Perchloroethylene Dry
Cleaning Installations.

(3) Deletion of COMAR 26.11.19.12.D,
Determination of Compliance—
Perchloroethylene Dry Cleaning
Installations.

(i) Additional Material—Remainder
of February 6, 1998 State submittal
pertaining to COMAR 26.11.19.12
Control of Volatile Organic Compound
Emissions from Dry Cleaning
Installations

(132) Revisions to the Maryland State
Implementation Plan submitted on
February 6, 1998 by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter of February 6, 1998 from
the Maryland Department of the
Environment transmitting revisions to
Maryland’s State Implementation Plan,
pertaining to volatile organic



46664

Federal Register/Vol. 63, No. 170/Wednesday, September 2, 1998/Rules and Regulations

compounds in Maryland’s air quality
regulations, Code of Maryland
Administrative Regulations (COMAR)
26.11.

(B) Revision to COMAR 26.11.13.04:
Control of Gasoline and Volatile Organic
Compound Storage and Handling from
Loading Operations, adopted by the
Secretary of the Environment on July 18,
1997, and effective on August 11, 1997,
including the following:

(1) Deletion of COMAR
26.11.13.04.C(1)(b), pertaining to the
applicability of this regulation to
gasoline storage tanks with a capacity
greater than 250 gallons and less than
2000 gallons.

(2) Deletion of COMAR
26.11.13.04.C(2), Exemptions.

(3) Deletion of COMAR
26.11.13.04.C(4), Effective Date of Stage
I Requirement for Certain Sources.

(i) Additional material—Remainder
of February 6, 1998 State submittal
pertaining to COMAR 26.11.13.04
Control of Gasoline and Volatile Organic
Compound Storage and Handling from
Loading Operations.

[FR Doc. 98-23326 Filed 9-1-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 119-4074a; FRL—6148-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Enhanced Motor Vehicle Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action serves to remove
several conditions of EPA’s January 28,
1997 interim final approval of the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP) revision for
its enhanced motor vehicle emissions
inspection and maintenance (/M)
program. The Commonwealth has
amended its SIP (since EPA granted
conditional interim approval of that
plan) to address these deficiencies. EPA
is removing these conditions by
approving two related SIP revisions
submitted by Pennsylvania. These
revisions serve to bolster the
Commonwealth’s I/M SIP, and to
strengthen its I/M program. The
intended effect of this action is to
remove several conditions placed by
EPA upon the approval of the
Commonwealth’s SIP. However, as

Pennsylvania has yet to address several
other outstanding rulemaking
conditions on this same SIP, the
Commonwealth’s I/M SIP will continue
to be conditionally approved, in
accordance with the Clean Air Act, until
the Commonwealth satisfies the
remaining conditions.

DATES: This direct final rule is effective
on November 2, 1998 without further
notice, unless EPA receives adverse
comment by October 2, 1998. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register informing
the public that the rule will not take
effect.

ADDRESSES: Comments should be
mailed to Marcia Spink, Associate
Director, Office of Air Programs,
Mailcode 3AP20, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 11, 1650 Arch Street—14th
Floor, Philadelphia, Pennsylvania
19103; and at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, (215) 814-2176, or by e-
mail at rehn.brian@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

Background

On January 28, 1997, EPA published
in the Federal Register a document (62
FR 4004) granting conditional interim
approval to Pennsylvania’s enhanced
I/M program SIP (submitted March 22,
1996)—under the authority of both the
National Highway Systems Designation
Act of 1995, and the Clean Air Act as
amended in 1990. The NHSDA
established key changes to previous
EPA I/M requirements. Under the
NHSDA, EPA could not disapprove, or
automatically discount the effectiveness
of, a state’s I/M program solely because
it utilized a decentralized testing
network. Instead, on the basis of a *““good
faith estimate” by a state, the NHSDA
allowed for presumptive equivalency of
such decentralized networks to the
benchmark of centralized programs.
Under the NHSDA, EPA was to grant
“interim” approval of such
decentralized programs, for an 18-
month period, at the end of which the
state is required to submit an evaluation
of the actual effectiveness of the
enhanced program.

In Pennsylvania’s case, EPA granted
interim approval of the enhanced I/M
program SIP, but also conditioned
approval of that SIP upon the
satisfaction of five major deficiencies,
and fourteen minor, or de minimus,
deficiencies. EPA’s January 28, 1997
interim conditional approval stipulated
that the five major conditions were to be
corrected within one year of approval,
and that the de minimus conditions be
addressed within eighteen months of
approval. On January 9, 1998, EPA
published (63 FR 1362) a final rule
amending federal 1/M requirements for
ongoing evaluation methodologies for
state I/M programs—one of the major
deficiencies of Pennsylvania’s program
identified by EPA in its January 1998
interim conditional approval. EPA’s I/M
requirements rule change also served to
amend the related condition of the
Commonvwealth’s approval. As a result,
the deadline for the Commonwealth to
satisfy this condition was extended from
February of 1998 to November 30, 1998.

The NHSDA effectiveness
demonstration described previously is
also due at the end of the 18-month
NHSDA, interim approval period. The
Commonwealth’s interim approval
period granted under authority of the
NHSDA expires on August 28, 1998.

Status of I/M Program SIP Revisions

On November 13, 1997 and on
February 24, 1998, the Commonwealth
of Pennsylvania submitted formal
revisions to its State Implementation
Plan (SIP). These November 13, 1997
SIP revisions consist of Pennsylvania’s
revised, final I/M program regulations,
as well as supporting information and
materials. The February 24, 1998 SIP
revision contains updated emissions
benefit computer modeling to
demonstrate that Pennsylvania’s
program meets federal performance-
based standards for enhanced I/M
programs. Both SIP revisions are
intended to partially satisfy “major” and
“minor”, or de minimus, deficiencies
identified by EPA in its January 28,
1997 interim conditional approval of the
Commonwealth’s March 22, 1996 I/M
program SIP submittal.

EPA views the November 13, 1997
and the February 24, 1998 SIP revisions
as separate, independent SIP
amendments from the enhanced I/M SIP
revision submitted on March 22, 1996.
While these two more recent SIP
revisions are related to the March 1996
enhanced I/M SIP revision submitted by
the Commonwealth, they serve to
supplement and to strengthen the
Commonwealth’s enhanced I/M
program SIP—not to replace it. EPA is
today acting only upon the November
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1997 and the February 1998 SIP
revisions submitted by the
Commonwealth to satisfy certain
deficiencies of its conditionally
approved enhanced I/M plan, and in so
doing EPA is not reopening its January
27, 1997 final rulemaking granting
conditional interim approval of the
Commonwealth’s enhanced I/M SIP
submitted on March 22, 1996.

Since at the time of this rulemaking
action, the Commonwealth has not yet
addressed all of the outstanding
deficiencies, nor has it submitted its
NHSDA I/M network effectiveness
demonstration, EPA cannot grant full
interim approval at this time. That
effectiveness demonstration is not due
until August 28, 1998. Therefore, the
Commonwealth’s I/M SIP revision
cannot receive full approval, and
instead must maintain a form of
conditional interim approval. The
Commonwealth has indicated that it
will submit its NHSDA effectiveness
demonstration and a revision to address
all remaining EPA-identified
deficiencies prior to August 28, 1998.
EPA will act upon those submittals in
a separate, later rulemaking action.

Summary of Subject I/M SIP Revisions

The November 13, 1997 SIP revision
that is the subject of today’s action
contains Pennsylvania’s enhanced I/M
program regulations for all applicable
areas of the Commonwealth, as well as
supporting information provided to
bolster and to better document the
conditionally approved March 1996 I/M
SIP submission. The regulations were
revised, in part, to address deficiencies
identified in EPA’s January 1997 interim
conditional approval of the plan. The
supporting information in the November
1997 SIP revision also includes
additional information for the
Commonwealth’s demonstration of the
adequacy of windshield stickers as a
means to ensure motorist compliance
with the enhanced I/M program. In
addition, a Pennsylvania Bulletin notice
certifying the list of counties subject to
enhanced I/M that would commence
enhanced testing October 1, 1997 was
included as part of that SIP revision.
Also included, was a description of the
Commonwealth’s emissions waiver
program, as well as a description of the
Commonwealth’s plan for providing
consumers general information on the
program and on the effectiveness of
repair facilities in performing
emissions-related repairs.

The February 24, 1998 SIP
amendment contain’s Pennsylvania’s
modeling demonstration, which shows
that its enhanced I/M programs (for each
subject I/M program area) will achieve

the desired emissions benefits by
meeting federal performance-based
standards.

These two SIP revisions fully satisfy
four of the five “major” conditions and
seven of the fourteen de minimus
conditions identified by EPA in its
January 28, 1997 interim conditional
approval of the Commonwealth’s
enhanced I/M program.

The conditions that EPA has placed
upon its interim approval of
Pennsylvania’s SIP are codified at 40
CFR 52.2026. Those conditions which
the Commonwealth has satisfied in its
November 1997 and February 1998 SIP
revisions are detailed below. This
includes the following “major”
conditions:

(1) By no later than September 15,
1997, a notice must be published in the
Pennsylvania Bulletin by the Secretary
of the Pennsylvania Department of
Transportation which certifies that the
enhanced I/M program is required in
order to comply with federal law and
also certifies the geographic areas which
are subject to the enhanced I/M program
(the geographic coverage must be
identical to that listed in Appendix
A-1 of the March 22, 1996 SIP
submittal), and certifies the
commencement date of the enhanced 1/
M program;

(2) The Commonwealth must submit
to EPA as a SIP amendment, by
November 30, 1998, the final
Pennsylvania I/M program evaluation
plan requiring an approved alternative
sound evaluation methodology to be
performed on a minimum of 0.1 percent
of the subject fleet each year as per 40
CFR 51.353(c)(3) and which meets the
program evaluation elements as
specified in 40 CFR 51.353(c). [Note:
The Commonwealth submitted, in the
November 13, 1997 SIP revision
submittal, amendments to its enhanced
I/M regulation requiring that the
ongoing evaluation of its program be
conducted as specified, above. By
November 30, 1998, the Commonwealth
must submit its actual program
evaluation plan including the specific
EPA-approved methodology it will use
to conduct the ongoing program
evaluation required under its I/M
regulation. Submittal of that program
evaluation plan is necessary to satisfy
this condition fully.]

(3) By no later than November 15,
1997, the Commonwealth must submit a
demonstration to EPA as an amendment
to the SIP that meets the requirements
of 40 CFR 51.361 (b)(1) and (b)(2) and
demonstrates that Pennsylvania’s
existing sticker enforcement system is
more effective than registration denial
enforcement;

(4) Within twelve months of EPA’s
final interim rulemaking action,
Pennsylvania must adopt and submit a
final Pennsylvania I/M regulation which
requires and which specifies the
following: exhaust test procedures,
standards, and equipment
specifications; and evaporative system
functional test methods, standards and
procedures; a visual inspection
procedure for determining the presence
of or tampering with of vehicle emission
control devices; and a repair technician
training and certification (TTC)
program. The test methods and
procedures established under the
Commonwealth’s I/M regulation must
be acceptable to EPA, as well as to the
Commonwealth. The test methods and
standards provided for by the
Commonwealth’s final regulation must
reflect the modeling assumptions found
in the Commonwealth’s final
performance standard modeling
demonstration (which must satisfy the
requirements of 40 CFR 51.351). Within
the same time frame, detailed test
equipment specifications and standards
(which are acceptable to EPA, as well as
to the Commonwealth) for all of the
I/M evaporative and exhaust tests
provided for by the Commonwealth’s
regulation (as described above) must be
finalized and submitted as a SIP
revision to EPA; and

(5) The Commonwealth must perform
the final modeling demonstration that
its program will meet the relevant
enhanced performance standard and
submit it to EPA, within twelve months
of EPA’s final interim rulemaking.

In addition to the above conditions for
approval, the EPA required the
Commonwvealth to correct fourteen
minor, or de minimus deficiencies,
related to approval of the enhanced I/M
program. EPA required that these
“minor” deficiencies be corrected prior
to the end of the 18-month interim
period granted to the Pennsylvania
enhanced I/M SIP under the National
Highway Safety Designation Act of
1995. The de minimus conditions that
Pennsylvania satisfied in its November
1997 and February 1998 submittals are
all detailed below and include:

(1) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998;

(2) The definition of light duty truck
in the definitions section of the final
Pennsylvania I/M regulation must
provide for coverage up to 9,000 pounds
GVWR;

(3) The final Pennsylvania I/M
regulation must require implementation
of the final full stringency emission
standards at the beginning of the second
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test cycle so that the state can obtain the
full emission reduction program credit
prior to the first program evaluation
date;

(4) The final Pennsylvania I/M
regulation must require a real-time data
link between the state or contractor and
each emission inspection station as per
40 CFR 51.358(b)(2);

(5) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998;

(6) The Pennsylvania I/M regulation
must only allow the Commonwealth or
a single contractor to issue waivers as
per 40 CFR 51.360(c)(1);

(7) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998;

(8) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998;

(9) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998;

(10) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998;

(11) The final Pennsylvania I/M
regulation must require that emissions
inspectors complete a refresher training
course or pass a comprehensive skill
examination prior to being recertified
and the final SIP revisions must include
a commitment that the Commonwealth
will monitor and evaluate the inspector
training program delivery, per the
requirements of 40 CFR 51.367;

(12) The final I/M SIP submittal must
include a RFP, or other legally binding
document, which adequately addresses
how the Commonwealth’s selected
contractor will comply with the public
information requirements of 40 CFR
51.368;

(13) The Pennsylvania I/M regulation
must include provisions that meet the
requirements of 40 CFR 51.368(a) and
51.369(b) for a repair facility
performance monitoring program plan
and for providing the motorist with
diagnostic information based on the
particular portions of the test that were
failed; and

(14) This condition has not yet been
addressed. To be addressed in a future
SIP submittal, expected by August,
1998.

EPA has reviewed the
Commonwealth’s SIP revisions and
determined that they address the above
conditions. EPA’s detailed review is
contained in the technical support
document (TSD) it prepared in support

of this rulemaking action. The TSD is
available, upon request, from the EPA
Regional Office listed in the ADDRESSES
section of this document. EPA is
approving the Commonwealth’s
November 13, 1997 and February 24,
1998 SIP submittals as having satisfied
those conditions set forth above. The
purpose of this approval action is to
remove certain conditions EPA had
placed upon the Commonwealth’s SIP,
which have been addressed by
subsequent SIP revisions. EPA is
therefore removing these conditions
from EPA’s conditional interim
approval of the Pennsylvania I/M SIP.

EPA is approving these SIP revisions
without prior proposal because the
Agency views this as a non-
controversial SIP amendment and
anticipates no adverse comments on this
rulemaking action. However, in the
proposed rules section of this Federal
Register publication, EPA is publishing
a separate document that will serve as
the proposal to approve the SIP revision
should adverse or critical comments
related to today’s rulemaking be filed.
This rule will be effective November 2,
1998 without further notice unless the
Agency receives adverse comments by
October 2, 1998.

If EPA receives such comments, then
EPA will publish a timely withdrawal of
the direct final rule informing the public
that the rule will not take effect. All
public comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this rule. Only parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on November 2,
1998 and no further action will be taken
on the proposed rule.

Final Action

EPA is approving the
Commonwealth’s November 13, 1997
and February 24, 1998 SIP submittals as
having fully satisfied four major
conditions and seven de minimus
conditions identified by EPA in its
January 28, 1997 interim conditional
approval of the Pennsylvania enhanced
I/M SIP [62 FR 4004]. Upon approval of
these SIP revisions, there will still
remain one major, and seven minor
conditions on EPA’s interim approval of
the Commonwealth’s enhanced I/M
program SIP. Therefore, EPA is
maintaining conditional interim
approval of the Commonwealth’s SIP,
until Pennsylvania addresses all
remaining deficiencies and submits a
enhanced I/M program network
effectiveness demonstration, as required

under authority of the National
Highway Systems Designation Act of
1995.

For the purpose of clarity and to avoid
confusion over the remaining conditions
upon interim approval of
Pennsylvania’s plan, EPA is removing
those conditions from 40 CFR 52.2026
which have been satisfied by the
Commonwealth’s November 1997 and
February 1998 SIP revisions. EPA is
reserving the sections of 40 CFR 52.2026
that correspond to these conditions, so
as not to renumber the outstanding
conditions of approval listed in that
section. The list of remaining conditions
upon interim approval of
Pennsylvania’s enhanced I/M SIP will
now read as follows:

“Major” Conditions

(1) <Reserved>

(2) The Commonwealth must submit
to EPA as a SIP amendment, by
November 30, 1998, the final
Pennsylvania I/M program evaluation
plan requiring an approved alternative
sound evaluation methodology to be
performed on a minimum of 0.1 percent
of the subject fleet each year as per 40
CFR 51.353(c)(3) and which meets the
program evaluation elements as
specified in 40 CFR 51.353(c). The
Commonwealth submitted, in the
November 13, 1997 SIP revision
submittal, amendments to its enhanced
I/M regulation requiring that the
ongoing evaluation of its program be
conducted as specified, above. By
November 30, 1998, the Commonwealth
must submit its actual program
evaluation plan including the specific
EPA-approved methodology it will use
to conduct the ongoing program
evaluation required under its I/M
regulation.

(3) <Reserved>

(4) <Reserved>

(5) <Reserved>

“Minor”’/De Minimus Conditions

(1) The final I/M SIP submittal must
detail the number of personnel and
equipment dedicated to the quality
assurance program, data collection, data
analysis, program administration,
enforcement, public education and
assistance, on-road testing and other
necessary functions as per 40 CFR
51.354;

(2) <Reserved>

(3) <Reserved>

(4) <Reserved>

(5) The final I/M SIP submittal must
provide quality control requirements for
one-mode ASM (or two-mode ASM if
the Commonwealth opts for it);

(6) <Reserved>

(7) The final I/M SIP submittal must
include the RFP, or other legally
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binding document, which adequately
addresses how the private vendor
selected to perform motorist compliance
enforcement responsibilities for the
Commonwealth’s program will comply
with the requirements, as per 40 CFR
51.362;

(8) The final I/M SIP submittal must
include the RFP that adequately
addresses how the private vendor will
comply with 40 CFR 51.363, a
procedures manual which adequately
addresses the quality assurance program
and a requirement that annual auditing
of the quality assurance auditors will
occur as per 40 CFR 51.363(d)(2);

(9) The final I/M SIP submittal must
include provisions to maintain records
of all warnings, civil fines, suspensions,
revocations, violations and penalties
against inspectors and stations, per the
requirements of 40 CFR 51.364;

(10) The final I/M SIP submittal must
include a RFP, or other legally binding
document, which adequately addresses
how the private vendor selected by the
Commonwealth to perform data
collection and data analysis and
reporting will comply with all the
requirements of 40 CFR 51.365 and
51.366; and

(11) <Reserved>

(12) <Reserved>

(13) <Reserved>

(14) The final I/M SIP submittal must
contain sufficient information to
adequately address the on-road test
program resource allocations, methods
of analyzing and reporting the results of
the on-road testing and information on
staffing requirements for both the
Commonwealth and the private vendor
for the on-road testing program.

Nothing in EPA’s rulemaking action
should be construed as permitting or
allowing or establishing a precedent for
any future request for revision to any
state implementation plan. Each request
for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

I. Administrative Requirements

A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review. The final
rule is not subject to E.O. 13045,
entitled “Protection of Children from
Environmental Health Risks and Safety
Risks,” because it is not an
“‘economically significant” action under
E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare

a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. Conditional approval
of a SIP submittal under section 110 and
subchapter |, part D of the CAA does not
create any new requirements but simply
approve requirements that a state is
already imposing. Therefore, because
the federal SIP approval does not
impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the federal-state relationship under the
CAA, preparation of a flexibility
analysis would constitute federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. [Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2)]. If a conditional
approval is converted to a disapproval
under section 110(k), based on the
state’s failure to meet the commitment,
it will not affect any existing state
requirements applicable to small
entities.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no

additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this direct final approval action for
Pennsylvania’s enhanced I/M SIP
revision must be filed in the United
States Court of Appeals for the
appropriate circuit by November 2,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule pertaining to the
Pennsylvania enhanced I/M SIP for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,

Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: August 11, 1998.
Thomas C. Voltaggio,

Acting Regional Administrator, EPA Region
1.

40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

2. Section 52.2026 is amended by
removing and reserving paragraphs
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(@)(2), (3), (4), and (5), and paragraphs
(b)(2), (3), (4), (6), (11), (12), and (13).

3. Section 52.2026 is further amended
by adding the following two sentences
at the end of paragraph (a)(2):

§52.2026 Conditional approval.

* * * * *

* *x *
a

(2) * * * The Commonwealth
submitted, in a November 13, 1997 SIP
revision submittal, amendments to its
enhanced I/M regulation requiring that
the ongoing evaluation of its program be
conducted as specified in this
paragraph. By November 30, 1998, the
Commonwealth must submit its actual
program evaluation plan including the
specific EPA-approved methodology it
will use to conduct the ongoing program
evaluation required under its I/M
regulation.

[FR Doc. 98-23324 Filed 9-1-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 745

[OPPTS-62158A; FRL-6017-8]

RIN 2070-AD11

Lead; Fees for Accreditation of
Training Programs and Certification of

Lead-based Paint Activities
Contractors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is issuing this final rule
to establish fees for the accreditation of
training programs and certification of
contractors engaged in lead-based paint
activities pursuant to section 402(a)(3)
of the Toxic Substances Control Act
(TSCA). As specified in section
402(a)(3), EPA must establish and
implement a fee schedule to recover for
the U.S. Treasury the Agency’s cost of
administering and enforcing the
standards and requirements applicable
to lead-based paint training programs
and contractors engaged in lead-based
paint activities. Specifically, this rule
establishes the fees to be charged in
those States and Indian country without
authorized programs, for training
programs seeking accreditation under 40
CFR 745.225, and for individuals or
firms engaged in lead-based paint
activities seeking certification under 40
CFR 745.226.

About three-quarters of the nation’s
housing stock built before 1978 (64
million homes) contains some lead-

based paint. When properly maintained
and managed, this paint poses little risk.
If improperly managed, chips and dust
from this paint can create a health
hazard. Recent studies indicate that
nearly one million children have blood-
lead levels above safe limits; the most
common source of lead exposure in the
United States is lead-based paint.
Today’s rule supports the effort of 40
CFR part 745, subpart L to ensure that
contractors claiming to know how to
inspect, assess or remove lead-based
paint, dust or soil are well qualified,
trained and certified to conduct these
activities.

DATES: This rule is effective October 19,
1998 unless significant adverse
comments are received by October 2,
1998. If significant adverse comments
are received in a timely manner, this
rule will be subsequently withdrawn
and notice will be published in the
Federal Register before the effective
date.

ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit Il of the
SUPPLEMENTARY INFORMATION
section of this preamble.

FOR FURTHER INFORMATION CONTACT: For
technical information: Mike Wilson,
Project Manager, National Program
Chemicals Division (7404), Office of
Pollution Prevention and Toxics, U.S.
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: 202—-260-4664; fax: 202—
260-1580; e-mail: wilson.mike@epa.gov.
For general information: Susan B.
Hazen, Director, Environmental
Assistance Division (7408), Rm. ET—
543B, Office of Pollution Prevention and
Toxics, U.S. Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: 202-554-1404,
TDD: 202-554-0551; e-mail: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

You may be potentially affected by
this action if you operate a training
program required to be accredited under
TSCA section 402 and 40 CFR 745.225,
or if you are a professional (individual
or firm) who must be certified to
conduct lead-based paint activities in
accordance with TSCA section 402 and
40 CFR 745.226. Potentially affected
categories and entities may include:

Category Examples of Regulated Entities
Lead abate- | Workers, supervisors, inspec-
ment pro- tors, risk assessors and
fession- project designers engaged in
als. lead-based paint activities.
Firms engaged in lead-based
paint activities.
Training Training programs  providing
programs. training services in lead-
based paint activities.

This table is not intended to be
exhaustive, but rather provides a guide
to the entities that are likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in this table could also be
regulated. To determine whether you or
your business is regulated by this
action, you should carefully examine
the provisions in the regulatory text. If
you have any questions regarding the
applicability of this action to a
particular entity, consult the technical
person listed in the FOR FURTHER
INFORMATION CONTACT section.

I1. How Can | Get Additional
Information or Copies of this or Other
Support Documents?

A. Electronically

You may obtain electronic copies of
this document and various support
documents from the EPA Internet Home
Page at http://www.epa.gov/. On the
Home Page select “Laws and
Regulations’ and then look up the entry
for this document under *‘Federal
Register - Environmental Documents.”
You can also go directly to the “Federal
Register” listings at http://
www.epa.gov/homepage/fedrgstr/.

B. In Person or by Phone

If you have any questions or need
additional information about this action
please contact one of the persons
identified in the “FOR FURTHER
INFORMATION CONTACT” section. In
addition, the official record for this
action has been established under
docket control number [OPPTS—
62156A], (including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of any
electronic comments, which does not
include any information claimed as
Confidential Business Information (CBI),
is available for inspection in Rm. NE B—
607, Waterside Mall, 401 M St., SW.,
Washington, DC, from 8:30 a.m. to 4
p.m., Monday through Friday, excluding
legal holidays. The Document Control
Office telephone number is 202—-260—
7093.
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I111. How Can | Respond to this Action?

A. How and to Whom Do | Submit
Comments?

You may submit comments through
the mail, in person, or electronically. Be
sure to identify the appropriate docket
control number [OPPTS-62158A] in
your correspondence.

1. By mail. Submit written comments
to: Document Control Office (7407),
Office of Pollution Prevention and
Toxics (OPPT), U.S. Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

2. In person or by courier. Deliver
written comments to: Document Control
Office in Rm. G-099, East Towver,
Waterside Mall, 401 M St., SW.,
Washington, DC; telephone: 202—260—
7093.

3. Electronically. Submit your
comments and/or data electronically by
e-mail to: oppt.ncic@epa.gov. Do not
submit any information electronically
that you consider to be CBI. Submit
electronic comments in ASCII file
format avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on standard computer disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the appropriate docket control number.
You may also file electronic comments
and data online at many Federal
Depository Libraries.

B. How Should | Handle CBI
Information in My Comments?

You may claim information that you
submit in response to this action as CBI
by marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the comment
that does not contain CBI must be
submitted for inclusion in the public
record. All CBI claims must be made at
the time the information is submitted.
Failure to make a CBI claim at the time
of submittal will be considered a waiver
of such claims. Information not marked
confidential will be included in the
public docket by EPA without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult with the technical person
identified in the “FOR FURTHER
INFORMATION CONTACT"” section.

IV. Under What Legal Authority Is this
Action Being Issued?

EPA is issuing this rule under the
authority of section 402 of TSCA (15
U.S.C. 2682). Sections 402(a)(1) and
(a)(2) require the Agency to promulgate

regulations for, among other things, the
accreditation of training programs and
the certification of individuals and firms
engaged in lead-based paint activities.
This regulation was published in the
Federal Register on August, 29 1996 (61
FR 45805-45808)(FRL-5389-9) and
appears at 40 CFR part 745, subpart L.
Section 402(a)(3) of TSCA requires, with
certain exceptions, that the
Administrator of EPA impose a fee on
persons operating accredited training
programs and on individuals and firms
engaged in lead-based paint activities
certified under TSCA. Section 402(a)(3)
requires that the fees be established at

a level necessary to cover the costs of
administering and enforcing the
standards and regulations under this
section. EPA does not have the authority
to retain fees collected under this
program. Therefore, fees collected by
the Agency will be deposited into the
Treasury as required by 31 U.S.C.
3302(b).

V. How Does this Action Fit into EPA’s
Overall Lead Program?

The Residential Lead-Based Paint
Hazard Reduction Act of 1992 (Title X)
amended TSCA by adding a new Title
IV. Several sections of Title X direct
EPA to promulgate regulations aimed at
fulfilling the purposes of Title X. These
include TSCA section 402, Lead-Based
Paint Activities Training and
Certification, which directs EPA to
promulgate regulations to govern the
training and certification of individuals
engaged in lead-based paint activities,
the accreditation of training programs,
and to establish standards for
conducting lead-based paint activities.
Section 404 of TSCA requires that EPA
establish procedures for States seeking
to establish their own lead-based paint
activities programs. On August 29, 1996,
EPA promulgated final rules that
implemented sections 402 and 404 of
TSCA titled “‘Lead; Requirements for
Lead-Based Paint Activities in Target
Housing and Child-Occupied
Facilities”. These rules are codified at
40 CFR part 745, subpart L. Section
402(a)(3) of TSCA directs the Agency to
establish fees for the accreditation of
training programs and certification of
individuals and firms conducting lead-
based paint activities. Today’s rule
addresses this TSCA requirement with
respect to entities regulated under part
745, subpart L. EPA expects to develop
additional regulations addressing lead-
based paint activities for commercial
and public buildings, and for the
disposal of lead-based paint debris. To
the extent EPA requires additional
accreditations or certifications pursuant

to such rules, additional fee rules may
be developed.

Before EPA began the development of
this rule, the Agency consulted with
States with lead-based paint activities
programs, Federal officials with
experience in operating fee-charging
programs, and with other interested
parties. Over the last several months,
the Agency has carefully reviewed and
considered the information that has
been provided. While not all of this
information has been incorporated into
this notice, all points of view have been
carefully evaluated and many of the
concepts of the interested parties are
reflected in this rule.

V1. Who Will Be Required to Pay Fees
Under this Rule?

The fees in this rule apply to (1)
training programs applying to EPA for
the accreditation and re-accreditation of
training courses in the following
disciplines: inspector; risk assessor;
supervisor; project designer; abatement
worker; and (2) individuals and firms
seeking certification and re-certification
from EPA to engage in lead-based paint
activities in one or more of the above
mentioned disciplines. Consistent with
TSCA section 402(a)(3) and as further
described in this preamble, this rule
precludes the imposition of fees for the
accreditation of training programs
operated by a State, federally recognized
Indian Tribe, local government, or
nonprofit organization. This exemption
does not apply to the certification of
firms or individuals.

This rule applies only in States and
Indian country where there are no
authorized programs pursuant to 40 CFR
part 745, subpart Q. For further
information regarding the authorization
status of areas or regions of the country
contact the National Lead Information
Center (NLIC) at 1-800-424—-LEAD.

VII. What Fee System Is Being
Established With this Action?

As directed by section 402(a)(3) of
Title IV of TSCA, EPA is establishing
fees to recover the costs of
administering and enforcing the
standards and regulations promulgated
for the accreditation and certification
program for lead-based paint activities.
TSCA Section 402(a)(3)(A) precludes
EPA from imposing fees for the
accreditation of training programs
operated by a State, local government,
or nonprofit organization. As discussed
below, EPA is also providing an
exemption for training programs
operated by federally recognized Indian
Tribes. EPA will absorb the cost of
exempt participants and will only
collect operating costs associated with
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non-exempt participants in this
program.

This rule establishes fees for the
certification and periodic re-
certification of individuals and firms,
and for the accreditation and periodic
re-accreditation of training programs.
Also included are fees for examinations,
replacement of a lost certificate or
identification card, and for multi-state
registration. The multi-state registration
fee will apply to individuals and to
training programs intending to provide
training or perform lead-based paint
activities in more than one State
administered by the EPA program. This
fee will be applied per discipline for
each additional EPA- administered State
in which the applicant seeks
certification/re-certification or
accreditation/re-accreditation.

To develop the accreditation and
certification fee levels, EPA estimated
the demand for accreditation and
certification in EPA-administered areas
and the costs of administering and
enforcing the relevant standards and
regulations in these areas. Based on
these estimates, EPA developed a fee
schedule to cover the relevant costs.
Fees for certification exams, multi-state
registration, and identification card and
certificate replacement were estimated
based on the burdens required for
Agency clerical, technical, and
managerial staff to perform similar
tasks.

The following are discussions of key
decision points regarding distribution of
cost, fee structure and accreditation fee
waivers. For each key issue, the
alternatives considered by the Agency
are discussed, the Agency’s selection is
identified, and a rationale for the
Agency’s decision is presented. For
more detailed information regarding
assumptions and methods used to
estimate costs and develop the fee
structure please refer to the Regulatory
Impact Analysis titled ““Economic
Assessment for the TSCA Section
402(a)(3) Lead-Based Paint
Accreditation and Certification Fees
Rule,” which can be found in the docket
for this action.

A. How Will Costs Not Related to
Application Processing be distributed?

Not all costs of administration and
enforcement are attributable to specific
applications. Although EPA Regional
administrative costs depend directly on
the number and type of accreditation or
certification applications received, EPA
enforcement and Headquarters
administrative costs generally cannot be
estimated based on the number of
applications. Accordingly, EPA
Regional administrative costs are

estimated and allocated on a per
application basis. The Agency evaluated
the following two alternatives for
allocating EPA enforcement costs and
Headquarters administrative costs to all
entities covered by the rule:

1. Fixed amount per application. In
this approach, EPA calculated a fixed
amount per application by dividing the
sum of the cost of all enforcement and
EPA Headquarters administrative
activities over the 5—year projection
period by the estimated number of
accreditations, re-accreditations,
certifications, and re-certifications over
the same period. The same amount of
these costs would have been attributed
to each application.

2. Fixed ratio of Regional
administrative costs to enforcement and
Headquarters administrative costs. In
the second approach, EPA calculated a
fixed ratio for allocating enforcement
and Headquarters administrative costs
by dividing the sum of these costs by
Regional administrative costs. The
Regional administrative costs for each
type of accreditation or certification was
multiplied by this fixed ratio to
determine the portion of enforcement
and Headquarters administrative cost
each applicant would pay.

A comparison of the fee levels shows
that they tend to be higher for training
programs using the fixed ratio approach,
and higher for individuals using the
fixed amount approach. The much
higher number of individual
certifications means that individuals
will be attributed more of the
enforcement and EPA Headquarters
administrative costs than training
programs if a fixed amount is applied.
The much higher EPA Regional
administrative costs per accreditation,
in comparison to those costs for an
individual certification, means that
training programs will be attributed
more of the enforcement and
Headquarters administrative costs than
individuals if a fixed ratio is applied.

The Agency has chosen the fixed
amount approach to distribute fixed
activity costs. The fixed amount
approach was selected because it most
equitably divides enforcement and
headquarters administrative costs
among program participants. The
Agency feels the fixed ratio approach by
linking enforcement burden to
application processing cost unduly
allocates a larger portion of these costs
to training providers.

B. What Types of Fee Structures Were
Considered?

EPA estimated fee levels for two fee
structure options: Stratified Average
Cost and Simplified Average Cost. The

Stratified Average Cost option estimates
fee levels for different types of
participants based on the administrative
burden they impose on government. The
Simplified Average Cost option
estimates average fee levels for broad
groups of training programs, firms, and
individuals and generally does not vary
according to the relative burden that a
fee payer within this larger group
imposes on the government. The two fee
structure options result in categories of
fees as outlined below:

1. Stratified Average Cost— i.
Training programs. Fees depend on
whether the training program is
applying for accreditation or re-
accreditation of an initial or refresher
training course in each of five
disciplines. Under this option the
estimated accreditation fee and the
estimated re-accreditation fee for four
categories of refresher training courses
are the same. This occurs since both the
EPA Regional administrative cost, based
on State data, and the fixed ratio
applied for enforcement and EPA
Headquarters administrative costs are
estimated to be equal for these four
categories.

ii. Firms. Firms are charged a fee only
when they apply for certification. (Firms
are not required to periodically re-
certify.) This fee does not vary.

iiii. Individuals. Fees vary by
discipline and differ depending on
whether the individual is applying for
initial certification or re-certification.

2. Simplified Average Cost— i.
Training programs. Fees do not vary by
discipline or by initial versus refresher
course. Instead, they depend on whether
the training program is applying for
accreditation or re-accreditation of a
training course, thereby resulting in two
separate fee levels.

ii. Firms. Firms are charged a fee only
when they apply for certification. This
fee does not vary.

iii. Individuals. Fees vary by two
groups of disciplines: (a) Inspectors, risk
assessors, and supervisors and (b)
workers and project designers. The fees
do not depend on whether the
individual is applying for initial
certification or re-certification, thereby
resulting in only two separate fees.

The stratified average cost approach
results in a wide range of fee levels. The
Simplified Average Cost approach
estimates fee levels by calculating an
average EPA burden of accreditation or
certification. As a result, under the
Simplified Average Cost approach some
training programs and individuals have
to pay more or less than the actual
burden incurred by EPA to accredit or
certify them. A comparison of fees
under the two approaches shows that
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some training programs and some
individuals could be charged over three
times as much under the Simplified
Average Cost approach. Certification
fees of firms are not affected, however,
since a single fee category is estimated
for them under both fee structure
options.

The Agency has selected the stratified
average cost option to determine fee
structure. Under this option, fees that
more closely reflect the administrative
burden per application type are
imposed. EPA believes that the
simplified average cost option, while
providing a simplified fee structure,
does not equitably or fairly distribute
program cost nor accurately reflect the
demands on the agency.

C. What Are the Accreditation Fee
Waivers?

Today’s rule includes the statutorily-
prescribed exemption from user fees for
training programs operated by State and
local governments, and non-profit
organizations. Title IV of TSCA does not
address how Indian Tribes should be
viewed for purposes of fees, and EPA
does not believe that Congress
considered whether to grant fee waivers
to Indian Tribes when it specified these
exemptions. EPA is thus filling a
statutory gap in providing a fee waiver
for Indian Tribes. This is consistent
with EPA’s view that eligible Indian
Tribes may operate lead-based paint
worker certification and training
programs in lieu of the Federal
government. See 61 FR 45805-45808
(August 29, 1996). EPA’s action in
exempting Tribal training programs
from the requirement to pay user fees
recognizes that Tribes are government
entities that should not be singled out
from States and local governments for
the payment of user fees. Although EPA
believes it is authorized to provide the
fee waiver as a gap-filling measure, EPA
could, in the alternative, achieve the
same result by interpreting the term
“local government” in section 402(a)(3)
to include Indian Tribes.

TSCA section 402(a)(3) states that
EPA may waive the training program
accreditation fee for firms for the
purpose of training their own
employees. EPA has decided not to
adopt a policy of waiving accreditation
fees for firms who wish to train their
own employees. None of the nine States
contacted by EPA allow such a waiver
under their lead accreditation programs.
By allowing such a waiver the Agency
feels that there would be a greater need
for enforcement activities to ensure only
persons who meet training requirements
are awarded course completion
certificates. Also, the availability of

training courses for small firms and
individuals may suffer due to decreased
demand for these training services.
Furthermore, a waiver of this type will
further increase competitive pressures
on for-profit training programs, and
would diminish returns to the U.S.
Treasury.

VIII. How Are the Fees Adjusted for
Full Cost Recovery, Inflation, and Other
Factors?

EPA will review and modify the fees
established by 40 CFR 745.238
periodically to assure that charges
continue to reflect EPA’s costs. Fees will
be evaluated based on the cost to
administer and enforce the program,
and the number of applicants. New fee
schedules will be published in the
Federal Register.

IX. How Do | Pay the Fees?

Each fee payment described in this
rule shall be in U.S. currency and shall
be paid by check or money order.
Individuals, firms or training programs
shall submit fee payments in accordance
with instructions provided with the
application materials. No application
will be considered complete until
payment is made and final certification/
accreditation shall be dependent on the
payment of the applicable fees.

X. How Can | Apply for Accreditation
or Certification?

The application requirements can be
found in 40 CFR 745.225 and 745.226.
In addition, the Agency has prepared
application packages and guidance on
applying. This material is available from
EPA through the National Lead
Information Center at 1-800—424—LEAD.

XI. Why Is EPA Issuing this Action as
a Final Rule Yet Allowing an
Opportunity for Public Comment?

EPA is publishing this action as a
final rule without prior notice and
opportunity to comment because the
Agency believes that providing notice
and an opportunity to comment is
unnecessary and would be contrary to
the public interest. As such, two
independent bases exist which qualify
this action for the “‘good cause”
exemption in the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(3)(B) that allows agencies in
limited circumstances to issue final
rules without first providing notice and
an opportunity for comment. Virtually
all of the significant policy choices
associated with this rulemaking have
already been made by Congress, and this
rule is in most respects merely a
technical application of statutory
directive.

There are three major components to
the rulemaking. First, the rule is based
on an estimate of EPA administrative
and enforcement costs. EPA is clearly in
the best position to provide this
estimate, as it necessarily involves
consideration of internal EPA operating
procedures, costs, and personnel
practices. Thus, it is unlikely that the
public will be able to provide
meaningful comment on this aspect of
the rulemaking.

Second, the rule reflects a policy
choice on how EPA costs are to be
distributed among those required to pay
fees. Although those participants paying
the highest fees under the rule may
prefer that EPA flatten the fee structure
so that their fees would be reduced, EPA
has already considered this option and
has determined that such an approach
would be inequitable. In light of EPA’s
policy choice, the assessment of
individual fees turns on a technical
assessment of EPA administrative and
enforcement costs for each category of
participant. Once again, it is unlikely
that the public can provide meaningful
input on EPA’s estimates of its own
program costs.

The third component of the rule
relates to fee waivers. Although the rule
largely incorporates statutory directives
in this regard (as to State and local
governments, and non-profit training
providers), it also provides a fee waiver
for Indian Tribes, and specifies that
contractors training their own
employees will not be entitled to a fee
waiver. Since the fee waiver for Indian
Tribes is consistent with the statutory
waivers provided for States and local
governments, is consistent with EPA
treatment of Indian Tribes for purposes
of authorizing Tribal lead-based paint
programs under 40 CFR 745.320—-
745.339, and relieves (rather than
imposes) a regulatory requirement, EPA
does not expect that the public would
provide adverse comment on the Tribal
fee waiver.

EPA recognizes that there may be
some who are dissatisfied by the
Agency’s decision not to waive fees for
contractors training their own
employees, but EPA does not expect
that the public can suggest a basis for a
fee waiver that will override the
objective of maximizing recovery of EPA
costs associated with this program.
Thus, EPA believes that providing an
opportunity for public comment is
unnecessary. While not required to do
so under the APA, EPA is willing to
delay the effective date of this rule
pending the unlikely receipt of
significant adverse comments that
would inform the decision in ways not
already considered. Such a delay seems
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prudent to avoid the possibility and the
resultant confusion, of adjusting the fees
once the application process has started.
If significant adverse comment is
received during a 30—day period
(described in more detail below), EPA
will issue a notice to withdraw those
aspects of this final rule which are
addressed by the adverse comment.

The Agency is scheduled to begin
receiving applications for accreditation
of training providers in September of
1998. The Agency believes that it is
critically important for the necessary
fees to be established prior to the
initiation of the application period.
Without established fees, it will be more
difficult for applicants to determine the
extent to which they may wish to
participate in the program. Without a
fee rule in place, EPA would need to
assess fees on a case-by-case basis,
based on actual EPA costs in reviewing
individual applications and on
estimated future administrative and
enforcement costs. This approach would
burden EPA with the requirement of
keeping track of all time spent
processing individual applications. The
use of a case-by-case assessment would
undoubtedly prolong the application
process and result in uncertainty to
potential program applicants who
would not know the amount of fees they
will be required to pay until their
application is fully processed. Delaying
issuance of the rule to allow an
opportunity for public comment would
require issue of the case-by-case
assessment process in the interim
pending finalization of a fee rule and
would not, therefore, be in the public
interest.

Although the Agency believes that it
is appropriate to issue this action
immediately as a final rule, EPA is
providing an opportunity for the public
to submit comment on it. If no
significant adverse comment is
submitted within 30 days of publication
of this rule in the Federal Register, this
action will become effective 45 days
after publication in the Federal Register
without any further action by the
Agency. If, however, a significant
adverse comment is received during the
comment period, those aspects of the
rule addressed by the commenters will
be withdrawn and the public comments
received will be addressed in a
subsequent final rule. EPA is today
issuing a companion proposed rule
elsewhere in this issue of the Federal
Register to ensure that the public is
aware of its opportunity to comment,
and to provide the APA-required
proposal in the event that significant
adverse comment is received and

issuance of a subsequent final rule is
necessary.

XIl. How Do Other Regulatory
Assessment Requirements Apply to this
Action?

A. Executive Order 12866

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993)
it has been determined that this is not
a “significant regulatory action” subject
to review by the Office of Management
and Budget (OMB). EPA has, however,
prepared an economic analysis of the
potential impact of this action, which is
estimated to be $5.6 million over the
next 5 years. The analysis is contained
in a document entitled “Economic
Analysis of the TSCA Section 402(a)(3)
Lead-Based Paint Accreditation and
Certification Fee Rule.” This document
is available as a part of the public record
for this action and is briefly summarized
in Unit VII of this preamble.

B. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the Agency hereby certifies that
this action will not have a significant
economic impact on a substantial
number of small entities. As indicated
in Unit I. of this preamble, within the
EPA-Administered universe, the
potentially affected entities consist of
the following three basic types of
entities: (a) individuals engaged in lead-
based paint activities; (b) firms engaged
in lead-based paint activities; and (c)
for-profit entities providing lead-based
paint training. The potential impact of
this action on small entities within this
universe is described in Chapter 6 of the
economic analysis, as referred to in Unit
XII.A. of this preamble.

In estimating the universe of
potentially impacted small entities, EPA
used the definitions provided by the
Small Business Administration (SBA).
As explained in Unit VII.C. of this
preamble, this rule provides fee waivers
for State and local governments, Indian
Tribes and non-profit organizations that
operate a training program for their
employees. As such, these entities are
not affected by this rule. With regard to
individuals, to the extent that
“individuals’ are in business for
themselves, EPA considered that entity
to be a firm with one employee. The
analysis assumes that firms are likely to
pay all or a portion of their employee’s
certification fees. As a result, the small
entity impact analysis focuses on the
potential impacts on two distinct types
of affected entities, i.e., firms engaged in
lead-based paint activities (including

individuals in business for themselves),
and for-profit entities providing lead-
based paint training.

EPA estimates that 1,541 firms
engaged in lead-based paint activities
will be certified during the first five
years in the EPA-administered program
universe. Using the revenue distribution
for SIC 1799 and 8734, EPA estimates
that approximately 98 percent of these
firms qualify as “small” under the SBA
definition for small businesses.
However, even if the Agency assumes
that the firms pay all of the certification
fees for their employees, the impact is
still estimated to be less than 1 percent
of annual revenues for all of these firms.

Within the EPA-administered
program universe, EPA estimates that
there will be 52 training providers
accredited during the first five years in
the EPA-administered program
universe. Of the 52, only 60 percent of
these training providers are estimated to
be for-profit entities, i.e., required to pay
a fee. Using the revenue distribution for
SIC 1799, EPA estimates that virtually
all of these for-profit training providers
qualify as “small’”” under the SBA
definition of small business. Although it
is estimated that 12 of these 31 fee
paying for-profit training providers may
incur impacts that are slightly higher
than 3 percent of their revenue, the data
also suggests that these for-profit
training providers have greater revenues
than the SIC 1799 revenue distribution
suggests. For example, using the
revenue distribution of Massachusetts
and Ohio training providers, only one of
the 31 for-profit training providers is
estimated to have a potential impact of
greater than 1 percent of annual sales.

As indicated above, additional details
regarding the Agency’s basis for this
certification are presented in Chapter 6
of the economic analysis, which is
included in the public record for this
action. In addition, information relating
to this determination will be provided
to the Chief Counsel for Advocacy of the
Small Business Administration upon
request.

C. Paperwork Reduction Act

This regulatory action does not
contain any information collection
requirements that require additional
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seqg. The information collection
referenced in this rule (i.e., those
included in 40 CFR 745.238) have
already been approved by OMB under
control number 2070-0155 (EPA ICR
#1715.02). EPA does not believe that
this rule has any impact on the existing
burden estimate or collection
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description, such that additional
approval by OMB is necessary.

Specifically, ICR 1715.02 identifies
and quantifies the burden associated
with submission of applications by
individuals, firms, and training
programs. The burden estimates are
based on the following required
submissions:

1. Firms. A certification letter.

2. Training program. An application
which includes the following: (i) The
training programs name, address, and
telephone number, (ii) a list of courses
for which it is applying for
accreditation, (iii) a statement signed by
the training program manager that
clearly indicates how the training
program meets the minimum
requirement for accreditation, or a
statement that indicates that the training
program will use the EPA developed
curriculum if available, (iv) a copy of
the course test, a description of the
activities and procedures for conducting
the assessment of hands on skills, and
a description of the facilities and
equipment for lecture and hands on
training, and (v) a quality control plan,
which outlines procedures for periodic
revision of training materials and
exams, annual reviews of instructors,
and adequacy of training facilities.

3. Individuals. For supervisors, risk
assessors, and inspectors an application
which includes the submission of proof
of: (i) Completion of an accredited
training course, (ii) passing the course
test, (iii) meeting the educational and/or
experience requirements (if applicable),
and (iv) passing the third party exam.
For project designers and abatement
workers an application which includes
submission of proof of: completion of a
training course, passing the course test,
and meeting educational and/or
experience requirements (if applicable).

EPA is in the process of preparing
forms to simplify the application and
notification process. These forms, when
complete will be forwarded to OMB.

Under the PRA, “burden’ means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal Agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of

information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
subject to OMB approval under the PRA
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations, after
initial publication in the Federal
Register, are maintained in a list at 40
CFR part 9.

Comments may be sent on the
Agency'’s need for this information, the
accuracy of the provided burden
estimates, and any suggested methods
for minimizing applicant burden,
including through the use of automated
collection techniques. Send comments
on the ICR to the EPA at the address
provided above, with a copy to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th St., NW., Washington,
DC 20503, marked *‘Attention: Desk
Officer for EPA.” Please remember to
include the ICR number in any
correspondence.

D. Unfunded Mandates Reform Act
(UMRA)

Pursuant to Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4), EPA has determined
that this regulatory action is not subject
to the requirements of sections 202 and
205. The rule would not impose an
enforceable duty on any State, local or
Tribal governments because all such
entities are exempt from fee payment
under the rule. The rule is not expected
to result in expenditures by the private
sector of $100 million or more in any
given year. This rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Therefore, no action is
needed under section 203 of the UMRA.

E. Executive Orders 12875 and 13084

1. Executive Order 12875. Under
Executive Order 12875, entitled
“Enhancing Intergovernmental
Partnerships” (58 FR 58093, October 28,
1993), EPA may not issue a regulation
that is not required by statute and that
creates a mandate upon a State, local or
tribal government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget (OMB) a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,

and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create an
unfunded Federal mandate on State,
local or tribal governments. The rule
does not impose any enforceable duties
on these entities. As explained in more
detail in Unit IV. of this preamble, the
statutory waivers provided for States
and local governments are being
extended to Indian Tribes. Accordingly,
the requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

2. Executive Order 13084. Under
Executive Order 13084, entitled
“Consultation and Coordination with
Indian Tribal Governments” (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. As explained
in more detail in Unit IV. of this
preamble, the statutory waivers
provided for States and local
governments are being extended to
Indian Tribes. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

F. Executive Order 12898

Pursuant to Executive Order 12898,
entitled Federal Actions to Address
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Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), the Agency has considered
environmental justice related issues
with regard to the potential impacts of
this action on the environmental and
health conditions in low-income and
minority communities. The Agency’s
analysis determined that lead-based
paint hazards are more prevalent in
minority and low-income households.
Therefore, the national strategy of
eliminating lead-based paint hazards
and reducing children’s lead exposure
targets a problem affecting a greater
share of minorities and low-income
households. Because the cost of lead-
based paint activities is the same for
lower-and-upper-income households,
several Federal agencies have
established grant programs that will
provide financial support to reduce the
prevalence of lead poisoning among
disadvantaged children. However, it
appears that minorities and low income
households have to forego a larger share
of their income to reduce children’s
exposure to lead-based paint hazards.

G. Executive Order 13045

Executive Order 13045 applies to any
rule that EPA determines (1) is
economically significant as defined
under Executive Order 12866, and (2)
addresses an environmental health or
safety risk that has a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children; and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency. EPA has determined that this
rule is not subject to Executive Order
13045 because it is not an economically
significant regulatory action as defined
by Executive Order 12866 (see Unit
XII.A. of this preamble). Furthermore,
although this rule is associated with
EPA’s overall lead-based-paint
management program which is designed
to reduce health risks to children, this
rule itself simply establishes a user fee
schedule and does not address
environmental health or safety risk.

H. National Technology Transfer and
Advancement Act

This regulatory action does not
involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Pub. L. 104-113,
12(d) (15 U.S.C. 272 note). Section 12(d)

of NTTAA directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) that are
developed or adopted by voluntary
consensus standards bodies. The
NTTAA requires EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

I. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. However, section
808 provides that any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the rule)
that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest, shall
take effect at such time as the agency
promulgating the rule determines. 5
U.S.C. 808(2). As stated previously, EPA
has made such a good cause finding,
including the reasons therefor, and
established an effective date of October
19, 1998. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 745

Environmental Protection, Fees,
Hazardous Substances, Lead poisoning,
Reporting and recordkeeping
requirements.

Dated: August 25, 1998.

Carol M. Browner,

Administrator.

Therefore, 40 CFR part 745 is
amended as follows:

PART 745— [AMENDED]

1. The authority citation for part 745
continues to read as follows:

Authority: 15 U.S.C. 2605, 2607, 2615,
2681-2692, and 42 U.S.C. 4852d.

2.1n 8§745.223 by adding the
following three new definitions in
alphabetical order to read as follows:

§745.223 Definitions.
* * * * *

Local government means a county,
city, town, borough, parish, district,
association, or other public body
(including an agency comprised of two
or more of the foregoing entities) created
under State law.

* * * * *

Nonprofit means an entity that has
qualified for an exemption from Federal
taxation under section 501(c)(3) of the
Internal Revenue Code, 26 U.S.C.
501(c)(3).

* * * * *

State means any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Canal Zone,
American Samoa, the Northern Mariana
Islands, or any other territory or
possession of the United States.

* * * * *

3. In §745.225 by adding paragraph

(b)(4) to read as follows:

§745.225 Accreditation of training
programs: target housing and child-
occupied facilities.
* * * * *

b * * *

(4) A training program applying for
accreditation must submit the
appropriate fees in accordance with
§745.238.

* * * * *

4. In §745.226 by adding paragraph

(a)(6) to read as follows:

§745.226 Certification of individuals and
firms engaged in lead-based paint
activities: target housing and child-
occupied facilities.

a * X %

(6) Individuals and firms applying for
certification must submit the
appropriate fees in accordance with
§745.238.

* * * * *

5. By adding § 745.238 to read as

follows:

§745.238 Fees for accreditation and
certification of lead-based paint activities.

(a) Purpose. To establish and impose
fees for certified individuals and firms
engaged in lead-based paint activities
and persons operating accredited
training programs under section 402(a)
of the Toxic Substances Control Act
(TSCA).

(b) Persons who must pay fees. Fees
in accordance with paragraph (c) of this
section must be paid by:
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(1) Training programs. (i) All non-
exempt training programs applying to
EPA for the accreditation and re-
accreditation of training programs in
one or more of the following disciplines:
inspector; risk assessor; supervisor;
project designer; abatement worker.

(i) Exemptions, no fee shall be
imposed on any training program

operated by a State, federally recognized
Indian Tribe, local government, or
nonprofit organization. This exemption
does not apply to the certification of
firms or individuals.

(2) Firms and individuals. All firms
and individuals seeking certification
and re-certification from EPA to engage
in lead-based paint activities in one or

more of the following disciplines:
inspector; risk assessor; supervisor;
project designer; abatement worker.

(c) Fee amounts—(1) Certification and
accreditation fees. Initial and renewal
certification and accreditation fees are
specified in the following table:

CERTIFICATION AND ACCREDITATION FEE LEVELS

Accredi- | Re8C | Certifi- | Re-certifi-
vie) A ‘
tation tionl cation cation

Training program.

INItial COUISE INSPECIOT ...veiiiiiieeiiiie ettt e sttt e ettt e e sttt e e st e e e sbeeeeesbe e e anbeeeesnteeeasnseeessneeeeaseeeennnes $2,500 $1,600 || .ooevveeeiecnn || e,

Risk assessor 1,760 1,150

Supervisors ....... 3,250 2,050

Workers ......cccocveeene 1,760 1,150

PrOJECE ESIGNETS ..ottt ettt et e et nenes 1,010 710

Refresher Course Inspector 1,010 710

Risk assessor 1,010 710

Supervisors ....... 1,010 710

Workers ......cccccveeene 1,010 710

PrOJECE ESIGNEIS ..ottt ettt ettt et 640 490
Individual.

LYo 1= o (o SOOI $520 $420

Risk assessor .... 470 390

Supervisor ......... 400 350

Worker ........cceeeee. 360 320

Project designer 470 390
[ 102 PO PP PUUPTUUUPPRE PUPTTPPPRTRUPPRN | EPPPTOUPPRRPT 540 | cooveriiiiens

1 Fees will be adjusted periodically based on adjustments accounting for changes in participation and operating costs.

(2) Certification examination fee.
Individuals required to take a
certification exam in accordance with
§745.226 will be assessed a fee of $70
for each exam attempt.

(3) Multi-state registration fee. An
individual or training program certified
or accredited in an EPA-administered
State or Indian Tribe may wish to
provide training or perform lead-based
paint activities in additional EPA-
administered States or Indian Tribes. A
fee of $35 per discipline will be
assessed for each additional EPA-
administered State or Indian Tribe in
which an individual or training program
applies for certification/re-certification
or accreditation/re-accreditation.

(4) Lost identification card or
certificate. A $15 fee shall be charged
for replacement of an identification card
or certificate. (See replacement
procedure in paragraph (e) of this
section.)

(d) Application/payment procedure—
(1) Certification and re-certification in
one or more EPA-administered state—
(i) Individuals. Submit a completed
application (titled “Application for
Individuals to Conduct Lead-based
Paint Activities’), the materials

described at 8§ 745.226, and the
application fee described in paragraph
(c) of this section.

(ii) Firms. Submit a completed
application (titled “Application for
Firms to Conduct Lead-based Paint
Activities”), and the application fee
described in paragraph (c) of this
section.

(2) Accreditation and re-accreditation
in one or more EPA-administered state.
Submit a completed application (titled
“Accreditation Application for Training
Programs’’), the materials described at
§745.225, and the application fee
described in paragraph (c) of this
section.

(3) Application forms. Application
forms and instructions can be obtained
from the National Lead Information
Center at: 1-800-424—-LEAD.

(e) Identification card replacement
and certificate replacement. (1) Parties
seeking identification card or certificate
replacement shall complete the
applicable portions of the appropriate
application in accordance with the
instructions provided. The appropriate
applications are:

(i) Individuals. “Application for
Individuals to Conduct Lead-based
Paint Activities”.

(ii) Firms. “Application for Firms to
Conduct Lead-based Paint Activities”.

(iii) Training programs.
“Accreditation Application for Training
Programs’.

(2) Submit application and payment
in the amount specified in paragraph
(c)(4) of this section in accordance with
the instructions provided with the
application package.

(f) Adjustment of fees. (1) EPA will
collect fees reflecting the costs
associated with the administration and
enforcement of subpart L of this part
with the exception of costs associated
with the accreditation of training
programs operated by a State, federally
recognized Indian Tribe, local
government, and nonprofit organization.
In order to do this, EPA will
periodically adjust the fees to reflect
changed economic conditions.

(2) The fees will be evaluated based
on the cost to administer and enforce
the program, and the number of
applicants. New fee schedules will be
published in the Federal Register.
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(g) Failure to remit a fee. (1) EPA will
not provide certification, re-
certification, accreditation, or re-
accreditation for any individual, firm or
training program which does not remit
fees described in paragraph (c) of this
section in accordance with the
procedures specified in paragraph (d) of
this section.

(2) EPA will not replace identification
cards or certificates for any individual,
firm or training program which does not
remit fees described in paragraph (c) of
this section in accordance with the
procedures specified in paragraph (e) of
this section.

[FR Doc. 9823453 Filed 8-31-98; 11:24 am]
BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General

42 CFR Parts 1000, 1001, 1002 and
1005

RIN 0991-AA87

Health Care Programs: Fraud and
Abuse; Revised OIG Exclusion

Authorities Resulting From Public Law
104-191

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Final rule.

SUMMARY: This final rule addresses
revisions to the OIG’s administrative
sanction authorities to comport with
sections 211, 212 and 213 of the Health
Insurance Portability and
Accountability Act (HIPAA) of 1996,
along with other technical and
conforming changes to the OIG
exclusion authorities set forth in 42 CFR
parts 1000, 1001, 1002 and 1005. These
revisions serve to expand the scope of
certain basic fraud authorities, and
revise and strengthen the current legal
authorities pertaining to exclusions
from the Medicare, Medicaid and all
other Federal health care programs.

EFFECTIVE DATE: October 2, 1998.

FOR FURTHER INFORMATION CONTACT: Joel
Schaer, (202) 619-0089, OIG
Regulations Officer.

SUPPLEMENTARY INFORMATION:
l. Background

The Health Insurance Portability and
Accountability Act of 1996

On September 8, 1997, the Office of
Inspector General (OIG) published

proposed rulemaking (62 FR 47182)
addressing the program exclusion

provisions set forth in the Health
Insurance Portability and
Accountability Act (HIPAA) of 1996,
Public Law 104-191. Among other
things, the HIPAA provisions revised or
expanded the authorities pertaining to
exclusion from Medicare and the State
health care programs. With respect to
the OIG’s program exclusion authorities,
the HIPAA provisions served to (1)
broaden the OIG’s mandatory exclusion
authority; (2) establish minimum
periods of exclusion for certain
permissive exclusions; and (3) establish
a new permissive exclusion authority
applicable to individuals with
ownership or control interest in
sanctioned entities.

(The Balanced Budget Act (BBA) of
1997, Public Law 105-33, also enacted
new or expanded exclusion and civil
money penalty authorities. Among the
provisions in the BBA, section 4331(c)
amended sections 1128(a) and (b) of the
Act to (1) provide that the scope of an
OIG exclusion extends beyond Medicare
and the State health care programs to all
Federal health care programs (as defined
in section 1128B(f) of the Act) 1, and (2)
enable the OIG to directly impose
exclusions from all Federal health care
programs. While regulations
implementing the BBA exclusion
provisions are being developed under
separate rulemaking by the Department,
for purposes of clarity, we are
conforming language in this final rule to
be consistent with the statute and the
expanded scope of an OIG exclusion
that encompasses all Federal health care
programs. As a result, in all references
in this preamble and in the regulations,
as amended, we are substituting the
phrase “Medicare and the State health
care programs” with the phrase
“Medicare, Medicaid and all other
Federal health care programs.”
Additional regulatory changes in 42
CFR part 1001 with regard to this
expanded scope of an OIG exclusion
will be specifically addressed in the
BBA-implementing regulations
referenced above.)

Because the new HIPAA statutory
provisions afford the Department some
policy discretion in their
implementation, the OIG developed
proposed rulemaking to address both
the new statutory provisions of HIPAA
and other technical revisions to the

11n accordance with section 1128B(f) of the Act,
the term “Federal health care program” means (1)
any plan or program that provides health benefits,
whether directly, through insurance, or otherwise,
which is funded directly, in whole or in part, by
the United States Government (other than the
health insurance program under 5 U.S.C. 89; or (2)
and State health care program, as defined in section
1128(h) of the Act.

OIG’s exclusion authorities, that were
previously codified in 42 CFR parts
1000, 1001, 1002 and 1005. The
proposed rule established a 60-day
public comment period during which
interested parties were invited to submit
written comments to the OIG on these
proposed changes.

I1. Summary of the Proposed Rule
1. The HIPAA Exclusion Provisions

The proposed rule set forth the
Department’s three new exclusion
authorities to be codified in 42 CFR part
1001 as follows:

¢ Mandatory OIG exclusion from
Medicare and State health care program
participation. Section 211 of HIPAA
expanded the OIG’s minimum 5-year
mandatory program exclusion authority
to cover any felony conviction under
Federal, State or local law relating to
health care fraud, even if governmental
programs are not involved. Felony
convictions relating to controlled
substances were also made a basis for a
mandatory exclusion. Accordingly, we
proposed to revise § 1001.101 to address
the mandatory provisions set forth in
new sections 1128(a)(3) and (4) of the
Act. To appropriately restrict the
imposition of mandatory program
exclusions to only those individuals and
entities who might reasonably be
expected to have future contact with
Medicare, Medicaid and all other
Federal health care programs, we
proposed to limit applicability of this
provision only to those individuals or
entities that (1) are or have been health
care practitioners, providers or
suppliers; (2) hold or have held a direct
or indirect ownership or control interest
in a health care entity; or (3) are or have
been officers, directors, agents or
managing employees of such an entity,
or are or have ever been employed in
any capacity in the direct or indirect
provision of health care items or
services.

« Establishment of minimum periods
of exclusion for certain permissive
exclusions. The proposed rule
addressed the establishment of
minimum periods of exclusion in 42
CFR part 1001 ranging from 1 to 3 years
for permissive exclusions from the
Medicare , Medicaid and all other
Federal programs. In accordance with
section 212 of HIPAA—

(1) A standard period of exclusion of
3 years would be established for
convictions of misdemeanor criminal
health care fraud offenses; criminal
offenses relating to fraud in non-health
Federal or State programs; convictions
relating to obstruction of an
investigation of health care fraud; and
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convictions of misdemeanor offenses
relating to controlled substances.
Aggravating and mitigating
circumstances may be taken into
account to lengthen or shorten this
period, as appropriate.

(2) For permissive exclusions from
Medicare, Medicaid and all other
Federal programs resulting from the
revocation, surrender or suspension of
an individual’s or entity’s health care
license relating to professional
competence, professional performance
or financial integrity, an exclusion
would be imposed for a period not less
than the period during which the
individual’s or entity’s license was
revoked or suspended.

(3) For permissive exclusions derived
from the suspension or exclusion from
other Federal health care programs,
such as CHAMPUS, Veterans and other
State health care programs, relating to
an individual’s or entity’s professional
competence, professional performance
or financial integrity, an exclusion
would be imposed for a period not less
than the period the individual or entity
is excluded or suspended from that
Federal or State health care program.

(4) A minimum one-year period of
exclusion would be established for
individuals or entities who are found to
have submitted claims for excessive
charges or who furnished unnecessary
or substandard items or services; and
health maintenance organizations that
are found to have failed to provide
medically necessary items and services.
(An inadvertent error was made in the
proposed rule in addressing the scope of
the minimum one-year period of
exclusion. A technical revision is set
forth in section V. of this preamble.)

¢ Permissive exclusion of individuals
with ownership or control interest in
sanctioned entities. In accordance with
section 213 of HIPAA, a new
§1001.1051 was proposed to implement
permissive exclusions applicable to
individuals who have a majority
ownership interest in, or have
significant control over the operations
of, an entity that has been convicted of
an offense or excluded. Under this
section, we proposed that the length of
exclusion generally be for the same
period as that of the sanctioned entity
with which the individual had a
relationship.

2. Additional Technical and
Conforming Changes

In addition to proposing codification
in regulations of the HIPAA exclusion
provisions, we also set forth for
comment a number of proposed
technical and conforming changes
designed to clarify OIG exclusion

authority policy currently codified in 42
CFR parts 1000, 1001, 1002 and 1005.
Among the revisions set forth in the
proposed rule—

* We proposed revising § 1001.2 to
indicate that the term “incarceration”
would include imprisonment or any
type of confinement, with or without
supervised release.

e Because the term “patient” has
been narrowly defined in some
instances to restrict its scope to only an
individual in a traditional medical care
setting, we proposed to revise §§1001.2
and 1001.101 to define the term to
include any individual receiving health
care services, including any item or
service provided to meet his or her
physical, mental or emotional needs,
regardless of whether it is reimbursed
under Medicare, Medicaid or any other
Federal health care program and
regardless of the location in which it is
provided.

« In order to distinguish between
more and less egregious cases involving
patient abuse or neglect, we proposed
adding a new aggravating factor to
§1001.102(b) to indicate that the OIG
would consider whether the action that
resulted in the conviction was
premeditated, part of a continuing
pattern of behavior, or consisted of non-
consensual sexual acts.

* In allowing greater flexibility to
consider an additional conviction if the
individual or entity is convicted of both
Medicare fraud and another offense,
such as tax evasion, we proposed to
amend various sections of 42 CFR part
1001 to allow the Department to
consider any other conviction or civil or
administrative sanction prior to,
concurrent with or subsequent to the
conviction upon which the exclusion
was based.

« We proposed to revise §§ 1001.2002
and 1005.15 to indicate that the initial
notice letter of exclusion to the affected
individual or entity could be amended
should any additional information or
wrongdoing occur or come to the
attention of the OIG subsequent to the
letter, and that these additional items or
information may be introduced into
evidence by either party at the hearing
before the administrative law judge.

» To encourage greater cooperation by
individuals and entities, and to afford
the OIG greater flexibility in identifying
and addressing issues related to
program fraud and abuse, we proposed
adding a new mitigating factor
applicable to the authorities in 42 CFR
part 1001 that would take into account
whether the cooperation of an
individual or entity resulted in
additional cases being investigated or
reports issued by the appropriate law

enforcement agency identifying program
vulnerabilities or weaknesses.

* In 81001.701, we proposed to more
clearly explain the imposition of
exclusions under section 1128(b)(6) of
the Act concerning excessive charges or
costs and to whom an individual’s or
entity’s excess charges or costs apply.

« We proposed to clarify the term
“agent” in § 1001.1001 by reiterating
existing OIG policy concerning the
legitimacy of transfer of a health care
entity from an excluded individual to a
spouse, and the circumstances
constituting divestment of ownership
and control of the entity by the
excluded individual.

¢ To clarify that the obtaining of a
program provider number or equivalent
would not automatically result in an
individual’s or entity’s reinstatement
into the programs, we proposed revising
§§1001.1901, 1001.3001 and 1001.3002
to clarify existing OIG policy that an
excluded individual or entity continues
to be excluded until officially reinstated
by the OIG, regardless of whether a
provider number or equivalent is
obtained prior to this OIG action. In
§1001.1901, we also proposed to
reiterate current HCFA policy regarding
payment of the first claim of a supplier
after notice of a provider’s exclusion,
i.e., HCFA will not pay for items and
services furnished by a supplier past the
fifth day following the date of the
written notice to the supplier of the
provider’s program exclusion.

« Because the OIG has the obligation
to impose an exclusion on individuals
or entities when the statutory
requirements of section 1128 of the Act
are met, regardless of whether the
individual or entity is paid by the
programs directly, or the items or
services are reimbursed by the programs
indirectly through claims of a third
party who is a direct provider, we
proposed to clarify the definition of
“furnished” in §1000.10 to indicate that
exclusions would apply to any
individual or entity that provides or
supplies items or services, directly or
indirectly. In this section, we proposed
to make clear that no payment would be
made to any direct provider for items
and services manufactured, distributed
or otherwise provided by an excluded
individual or entity.

* With regard to the Medicaid State
agency’s obligations to notify the OIG of
certain actions, we proposed revising
§1002.3 to state that the Medicaid
agency would be required to promptly
notify the OIG of any and all actions—
including suspension actions,
settlement agreements and situations
where the individual or entity
voluntarily agrees to withdraw from the
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program to avoid a formal sanction
action—that it takes to limit any
individual’s or entity’s ability to
participate in its program.

111. Response to Comments and
Summary of Revisions

In response to the notice of proposed
rulemaking, the OIG received a total of
109 timely-filed public comments from
various health care providers and
organizations, State and professional
medical societies and associations, and
other interested parties. Set forth below
is an abstract of the various comments
and recommendations received, our
response to those concerns, and a
summary of the specific revisions and
further clarifications being made to the
regulations at 42 CFR parts 1000, 1001,
1002 and 1005 as a result of the
proposed HIPAA exclusion rule and
these public comments.

Section 1000.10, Definition of the term
“furnished”

Comment: We proposed to clarify the
current definition of the term
“furnished” in §1000.10 to indicate that
exclusions will apply to any individual
or entity that provides or supplies items
or services, directly or indirectly.2 A
total of 22 comments responded to this
proposed revision. Citing sections
1128a-7a and 1128(b)(7) of the Act and
the legislative history of the 1987
amendments to the Act, a number of
commenters questioned whether the
OIG had the statutory authority to take
remedial action and exclude individuals
or entities from participation in
Medicare and Medicaid if such
individuals or entities do not directly
“participate” in these programs by
submitting claims for reimbursement to
them. Commenters further stated that
the expansion of the exclusion authority
to indirect providers was proposed and
contemplated in previous OIG
rulemakings (55 FR 12205, April 2,
1990; 57 FR 3298, January 29, 1992)—
addressing revisions to OIG sanction
authorities resulting from Public Law
100-93—and that no new circumstances
or substantive reasons exist now that
warrant further consideration of this
revision.

2The term ““indirectly”” means the provision of
items and services manufactured, distributed or
otherwise supplied by individuals or entities who
do not directly submit claims to Medicare,
Medicaid or other Federal health care programs, but
that provide items and services to providers,
practitioners or suppliers who submit claims to
these programs for such items and services. The
term “indirectly” does not include individuals and
entities that submit claims directly to these
programs for items and services ordered or
prescribed by another individual or entity.

Response: As indicated in the
preamble to the proposed rule, the OIG
intends to change its position on this
issue. In 1992, we elected to publicly
state in the preamble to the final
exclusion regulations implementing the
Medicare and Medicaid Patient and
Program Protection Act of 1987 our
intention to refrain from exercising our
exclusion authority in the case of
manufacturers or distributors that could
be subject to exclusion but do not
submit claims to the programs for the
items they supply (57 FR 3298, January
29, 1992). While we were cognizant at
that time of our authority to exclude
such indirect providers, and said so
explicitly in the preamble to that final
rule, we were also concerned that it
would be difficult to administer
exclusions against entities that are not
reimbursed directly by the Department.
We have now concluded that such
exclusions should be undertaken, when
warranted by the conduct of such
entities, notwithstanding the
administrative burdens.

In our earlier discussion of the effect
of an exclusion, we cited section 1862(e)
of the Act, which denies both payment
for items and services provided by an
excluded individual or entity and
payment for services furnished at the
medical direction or on the prescription
of an excluded physician. This
provision reflects the intent of Congress
and the Secretary that the Government
not pay—directly or indirectly—for the
services of untrustworthy individuals
and entities with whom the Department
has determined it should cease doing
business. Historically, with each set of
amendments to the original 1977
exclusion statute (section 1128(a) of the
Act) mandating ‘‘suspension’’ of
“physicians and other practitioners”
from the programs subsequent to any
conviction for a program-related crime,
Congress has expanded the scope of the
exclusion authority to permit, and
sometimes to mandate, exclusion of a
wider scope of “untrustworthy”
individuals and entities.

For example, in the 1980 amendments
to section 1128(a) of the Act, Congress
stated that it was broadening the
exclusion authorities to make such
authorities “‘apply to other categories of
health professionals, such as
administrators of health care
institutions’ (House Report 96-1167, p.
5572). The Report by Congress went on
to say that ““[i]n the case of those
professionals who do not directly
furnish medical care or services,
payment would not be made to the
provider for the cost of any services
furnished to or on behalf of the provider
by the convicted professional * * *”

(underlining added). We believe that the
1980 amendments made it clear that
indirect providers that were convicted
were to be excluded, and that the effect
of such an exclusion would be that
items and services furnished by these
indirect providers could not be
reimbursed. We believe this is
consistent with the Department’s
interpretation of its current authority to
exclude any individual or entity that
violates the prohibitions of section 1128
of the Act.

Further, in the Balanced Budget Act
(BBA) of 1997, Congress again indicated
its continued expectation that indirect
providers of items and services will be
excluded from the programs. In the
BBA, Congress enacted a civil money
penalty (CMP) to deter providers from
doing business with excluded
individuals or entities. The new
statutory authority—section 1128A(a)(6)
of the Act—permits the Secretary to
impose a CMP against any person
(defined broadly in the statute to
include entities) who “‘arranges or
contracts (by employment or otherwise)
with an individual or entity that the
person knows or should know is
excluded from participation in a federal
health care program * * * for the
provision of items or services for which
payment may be made under such a
program.” Implicit in the enactment of
this CMP authority is Congress’
expectation that indirect providers who
do not submit claims to the programs
are subject to exclusion. Services
furnished by such indirect providers,
and items manufactured or supplied by
them, would be unreimbursable due to
the excluded status of the individual or
entity. In addition, the direct provider
who submits a request for
reimbursement for such items or
services is subject to a CMP. Thus, from
1980 to the present, Congress has
consistently and repeatedly expressed
its view that any individual and entity
that furnishes items or services that are
reimbursable under the programs is
subject to exclusion from the programs,
regardless of whether that individual or
entity directly presents a bill to the
program.

Thus, we have concluded that our
original regulatory policy, while
perhaps sensible from the standpoint of
administrative ease of enforcement, is
not fully consistent with the legislative
intent of section 1128 of the Act.
Furthermore, it is not appropriate to
continue to exempt untrustworthy
manufacturers and distributors of
products from exclusion, when many
other providers are excluded every year
due to similar concerns.
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Comment: Many commenters believed
that the proposed rule failed to provide
sufficient information about how an
exclusion would be applied to indirect
providers and to which indirect
providers it would apply. Commenters
indicated that this definition of
“furnished” would neither be fair nor
effective since the use of an exclusion
against individuals or entities that do
not receive reimbursement from the
Medicare or Medicaid programs will
have more of a punitive effect on
innocent third parties than it would on
the actual wrongdoer. Commenters
indicated that limiting the number of
available or appropriate sources of
equipment or supplies would have anti-
competitive effects and could result in
beneficiaries being denied services or
supplies. In addition, the commenters
stated that direct providers may be
inappropriately denied reimbursement,
unfairly burdened with monitoring
responsibilities, and inappropriately
subject to False Claims Act prosecution.
Some commenters believed that since
some equipment manufacturers and
suppliers rely heavily on their ability to
sell their products to providers who
receive Medicare and Medicaid program
reimbursement, this lack of ability to
sell their products to program providers
would effectively force them out of
business.

Response: Since 1980, the Department
has been excluding many “indirect”
providers of items and services that are
reimbursed by the programs. Nurses,
home health aides and laboratory
technicians, for example, cannot submit
claims yet have often been excluded
from the programs. During their
exclusion period, no employer, such as
a hospital or nursing home, may be paid
by the programs for any services
furnished by these individuals.
Employees of companies who provide
transportation to nursing home
residents, accountants who keep the
account books for health care
institutions, and an employee of a
Medicare carrier who stole checks that
belonged to physicians as payment for
services provided to beneficiaries are all
examples of individuals who have been
excluded from the programs. In all
cases, the costs attributable to their
services may not be charged on cost
reports or be claimed by an employer in
any other way during the period of their
exclusion.

As discussed above, the new CMP
authority enacted in BBA is the most
recent indication that Congress has not
carved out an exception for indirect
providers simply because they do not
participate in the programs directly
through submitting claims and receiving

direct reimbursement. Through the new
BBA CMP authority, Congress, in fact,
has provided the OIG with a new tool
to enforce exclusions against indirect
providers. By making direct providers
liable if they submit claims for others
who are excluded, the direct provider is
likely to be deterred from doing so.
Because fewer of these impermissible
claims should be submitted, it should
become less common for the programs
to unwittingly pay indirectly for items
and services furnished by excluded
parties.

By law, the Department has an
ongoing obligation to impose mandatory
exclusions when warranted.
Notwithstanding the difficulty in
monitoring and administering
exclusions against so-called “‘indirect”
providers, we believe that an exception
for indirect providers and suppliers is
not appropriate as a matter of policy.
Just as nurses, home health aides,
administrators and others who do not
bill the programs directly for their
services have been excluded over the
years, we believe that untrustworthy
manufacturers and suppliers of drugs,
medical devices and durable medical
equipment and other reimbursable items
must be treated in a similar fashion.

In addition to revising the definition
for the term “furnished” in § 1000.10,
we are addressing some concerns raised
by adding definitions to this section for
the terms “‘directly” and “indirectly,” as
used in the definition of “furnished,” to
specifically clarify the meaning of these
terms.

Comment: Commenters recommended
that clearer, more specific guidance was
necessary on how the OIG intended to
administer this authority. Specifically, a
number of commenters raised concerns
about the effect that this revision would
have on current inventories held by
providers, and the potential confusion
that could result when more than one
manufacturer is licensed to manufacture
a product, e.g., a prescription drug. It
was indicated by some commenters that
determining the actual manufacturer of
certain products could sometimes be
extremely difficult or impossible.
Clarification was also requested on the
impact on providers who receive a
physician’s prescription, for example,
for a specific item or equipment
manufactured by an excluded entity.

Response: In clarifying the definition
of the term “‘furnished,” we are
indicating that exclusions of indirect
providers may be imposed, when
appropriate. We would not expect that
manufacturers would often be convicted
and subject to a mandatory exclusion.
However, on those exceptional or
infrequent occasions when a

manufacturer is convicted, we cannot
justify treating it more favorably than
we would treat others similarly
convicted. Moreover, the concern for
protecting the programs from those who
are untrustworthy applies to all those
convicted of health care criminal
offenses.

We are fully aware that exclusion of
a manufacturer or supplier may have a
significant effect on direct providers,
practitioners or suppliers who would be
paid by the programs for items or
services manufactured, distributed or
otherwise provided by an excluded
entity. We are committed to exercising
this sanction authority carefully and
prudently, and acting only where the
excluded provider’s product can be
clearly identified. We are committed to
assisting affected beneficiaries to avoid
hardship as a consequence of any
exclusion of a manufacturer or supplier.
Moreover, we are committed to ensuring
that no inappropriate hardships will be
imposed on direct providers who
unknowingly bill Federal health care
programs for items and services
furnished by an excluded indirect
provider. The new civil money penalty
provision authorized by section 4304(a)
of BBA against those who arrange or
contract with an excluded individual or
entity will only be used where a direct
provider *“*knows or should know’’ of
the exclusion.

While it is impossible to predict every
possible scenario and to provide much
specific guidance in this document,
there is, however, some general
guidance that we can offer. Under our
proposed revisions, we never intended
that items within a direct provider’s
existing inventory be affected by the
exclusion of a manufacturer.
Specifically, any health care items that
a practitioner, provider or supplier has
in inventory from the excluded
manufacturer prior to the effective date
of the exclusion of the manufacturer
will not be affected by the exclusion,
and claims may be submitted for the
furnishing of such items by the
practitioner, provider or supplier. This
will include all supplies and items
maintained in inventory by a
practitioner, provider or supplier that
are billed to Medicare or other Federal
health care programs through a claims
form or on a cost report.

In addition, in an attempt to alleviate
some concerns raised by commenters,
we have decided to amend
§1001.1901(c)(3) by adding a new
provision to permit payment for health
care items ordered from an excluded
manufacturer prior to the effective date
of the exclusion and delivered up to 30
days after the effective date of such
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exclusion.3 We believe this will further
protect beneficiaries and direct
providers from significant financial
harm due to the indirect provider’s
exclusion.

In those unusual cases where a
manufacturer is convicted of health
care-related fraud, the OIG will carefully
examine the products or services being
provided or distributed, and on a case-
by-case basis provide the necessary
guidance to affected direct providers.
Our interest is in enforcing the
exclusion while guaranteeing, with
reasonable assurance, that no
substantial harm comes to program
beneficiaries and direct providers.
When appropriate and permitted by
law, the OIG will entertain a request for
waiver of an exclusion, such as, for
example, if a convicted pharmaceutical
company manufactures the only drug
deemed effective to treat a particular
disease. If a waiver is requested by a
State agency and the OIG deems that
such waiver is appropriate and should
be implemented nationally, we believe
that the OIG has the discretion to extend
the waiver to all State Medicaid
programs, as well as to Medicare.

Comment: Several commenters
addressed the potential adverse impact
of a manufacturer’s exclusion on direct
providers and suppliers, indicating that
providers such as hospitals could suffer
extreme administrative and financial
costs in complying with this exclusion
authority. Commenters stated that since
direct providers or suppliers would not
be paid for a particular item or supply
furnished by an excluded entity,
providers or suppliers may have to
collect or maintain additional
information to demonstrate to the
programs that the item for which it is
seeking payment was not furnished by
an excluded entity.

Response: We do not agree that there
will be significant new administrative
costs to direct providers, such as
hospitals, nursing homes and
physicians, in ensuring that they do not
submit claims for items manufactured or
supplied by excluded parties.
Exclusions of manufacturers are rare
and usually well-publicized in the press
and other media. Further, the OIG will
quickly inform the public of the
exclusion over the internet, as it does
with all exclusions. Direct providers
must keep themselves apprised of all
exclusions, not only to ensure that their
claims are reimbursable, but also to

3For the first year from the effective date of this
provision only, we are permitting payment for
health care items ordered from an excluded
manufacturer prior to the effective date of the
exclusion and delivered up to a 60 day period after
the effective date of the exclusion.

ensure that they are not subject to the
new CMP for contracting with or
employing an individual or entity that
is excluded. We do not believe that the
revision to the definition of “furnished”
will place significant new burdens on
direct providers above and beyond the
responsibility they already have to
refrain from doing business with
excluded parties.

Section 1001.2, Definitions

Comment: One commenter believed
that amending the term “exclusion,”
that is, by adding the words “‘ordered or
prescribed” to prohibit Medicare
payment to providers that furnish
services ordered or prescribed by an
excluded provider, confuses the issue of
fraud and the real need for medical care
since a provider, such as a physician,
that has been excluded from the
Medicare program may still order
services that are medically necessary
that need to be furnished by another
entity.

Response: We believe the commenter
has misinterpreted the statutory
language. The revised definition of the
term “exclusion” is being set forth to
conform and be consistent with
statutory language in Public Law 100-93
under which items and services will not
be reimbursed under the programs when
furnished, ordered or prescribed by an
excluded individual or entity. Although
an excluded individual or entity may
continue to order or prescribe items and
services, those items and services are
not reimbursable under the programs.

Comment: We proposed revising the
definition of the term “patient” to
ensure that it includes any individual
who is receiving any health care items
or services to meet physical, mental or
emotional needs, whether or not the
item or service is reimbursed under
Medicare, Medicaid or any Federal
health care program and irrespective of
the location of where the service is
provided. While supportive of this
approach, one commenter believed that
the statute was not necessarily intended
to extend to patient neglect and abuse
related to items and services “wholly
unconnected” with Medicare, Medicaid
and all other Federal health care
programs, and believed that we should
look at other statutory authorities
elsewhere to sanction abuse of such
individuals before expanding the
existing definition.

Response: Section 1128(a)(2) of the
Act does not directly relate to Medicare,
Medicaid or any other specific Federal
health care program. This statutory
provision covers conduct against any
patient regardless of that individual’s
relationship with these programs. The

OIG believes that the statute is intended
to prohibit neglect and abuse of all
individuals receiving health care items
and services, regardless of the care giver
or the location within which the items
or services are provided, and is adopting
this definition to ensure consistent
interpretation of this provision.

Part 1001, Additional Aggravating
Factor in Determining Length of
Exclusion; Conviction of More Than
One Offense

Comment: We proposed revising one
of the aggravating factors in §§1001.102
through 1001.951, that would permit
consideration of any adverse actions by
other Federal, State or local government
agencies or boards based on the same
conduct as a basis for lengthening an
exclusion. The proposed factor was set
forth to consider “whether the
individual or entity was convicted of
other offenses besides those which
formed the basis for the exclusion, or
has been the subject of any other
adverse action by a Federal, State or
local government agency or board, even
if the adverse action is based on the
same set of circumstances that serves as
the basis for imposition of the
exclusion” (underlining added). A
number of commenters disagreed that
the OIG should have the discretion to
consider other convictions, whether in
the past or contemporaneous, as an
aggravating factor. Commenters argued
that in the case of an individual or
entity that was the subject of various
“‘adverse actions’ by a locality on a
matter, unrelated to a later conviction,
such other actions should have no
bearing on the appropriate length of an
individual’s program exclusion, and
believed that some limits should be
placed on the consideration of adverse
actions since different agencies
(especially ones with no health care
responsibilities) may reach varying
conclusions based on very different
policy considerations. Commenters
stated that since simultaneous
convictions may be based on only one
course of conduct and represent a
prosecutor’s decision to charge
essentially the same conduct under
various offenses, we should not be
allowed to increase an exclusion period
where an individual is convicted of
multiple offenses at the same time he or
she is convicted of the offense that
forms the basis for the exclusion.

Response: While the language set
forth in these sections is permissive, it
is specifically designed to address the
issue of an individual’s or entity’s
trustworthiness. Thus, we are revising
the language throughout part 1001 so
that the factor will be relevant to the
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same conduct and circumstances that
serves as the basis for the imposition of
the OIG exclusion. We believe that the
revised language is fairer, while
allowing the OIG to attain the intended
goal of allowing an increased sanction
only if the adverse action was related in
some way to the original basis for the
exclusion. The intent of the revised
language is to allow the OIG to increase
the length of exclusion if an individual
or entity was convicted of other offenses
at the same time as he or she was
convicted of the offense that served as
the basis for the exclusion. Inclusion of
this aggravating factor will permit the
OIG to increase a length of exclusion
when an individual is convicted of
Medicare fraud and any other offense,
such as drug distribution or income tax
evasion. The aggravating factor will take
into consideration separate and different
types of convictions that occurred
concurrently; we do not intend to use
the basis of the OIG exclusion more than
once as a factor in lengthening an
exclusion.

Part 1001, New Mitigating Factor in
Determining Length of Exclusion

Comment: A number of commenters
supported the proposed new mitigating
factor in §8§1001.102(c)(3) ,
1001.201(b)(3)(iii), 1001.301(b)(3)(ii),
1001.401((c)(3)(i), 1001.501(b)(3)(i) and
1001.601(b)(3)(ii) that would take into
account whether the cooperation of an
individual or entity resulted in
additional cases being investigated, or
reports being issued, by the appropriate
law enforcement agency identifying
program vulnerabilities or weaknesses.
The commenters believed that this
additional factor would positively
impact on individuals’ cooperation and
encourage offenders to assist board
investigators and other State authorities.
One commenter, however, stated that
the value of some information may not
be determined until much later, and
recommended that credit should also be
given to individuals and entities that
cooperate and provide information that
is not immediately validated by the
commencement of a new case or report
issuance since preliminary
investigations may require a significant
amount of time before a case is opened
or a report prepared.

Response: While we expect this
mitigating factor to be taken into
consideration only in those situations
where the law enforcement agency
validated the person’s information by
opening up a case investigation or by
issuing a report, we nevertheless believe
that this additional factor will afford the
OIG greater flexibility in identifying and

addressing issues related to program
waste, fraud and abuse.

Section 1001.701, Excessive Claims or
Furnishing of Unnecessary or
Substandard Items or Services

Comment: In an effort to more clearly
define the scope of an action under
section 1128(b)(6) of the Act, we
proposed to revise § 1001.701(a)(1) to
further clarify to whom an individual’s
or entity’s excess charges or costs apply.
Many commenters strongly objected to
what they believed was the OIG’s setting
of Medicare payment policy (for bills
submitted on the basis of costs or
charges) at the best price charged to any
payer. Specifically, the proposed
language addressed possible exclusion
of providers that have *‘submitted, or
caused to be submitted, bills or request
for Medicare, Medicaid and all other
Federal health care program payments
that contain charges or costs that are
substantially in excess of their usual
charges or costs for items or services
furnished to any of their customers,
clients or patients.” Many of the
commenters indicated that this
proposed revision would create
excessive administrative and billing
difficulties that would require a
comprehensive and consistent review of
charges to all customers. Further
commenters stated that this proposal
would have substantive implications for
providers who work with managed care
programs, discouraging providers from
entering into these discounted rate
arrangements or possibly forcing
physicians participating in these
programs to increase their contract rates
in an effort to recover what may
constitute a loss on Medicare program
claims. In addition, commenters
indicated that the proposed revision
fails to take into account that most
physician payments under Medicare are
now determined by a resource-based
relative value scale system.

Response: Many commenters
misunderstood our proposal. The
proposed rule intended to subject those
who submit bills based on costs or
charges to liability for exclusion if they
presented bills for amounts
“substantially in excess’ of lowest
prices charged any customer.
Nevertheless, persuasive arguments
have been raised, and we are
withdrawing our proposed modification
to §1001.701 at this time. We have
become convinced that the prohibitions
of section 1128(b)(6)(A) of the Act have
very limited applicability with respect
to the current Medicare reimbursement
system. The recently-enacted Balanced
Budget Act of 1997, Public Law 105-33,
either directly mandates prospective

payment or provides authority for the
Secretary to develop additional fee
schedules to replace almost all existing
cost or charged-based reimbursement
methodologies. The purpose of fee
schedules is to bring Medicare
reimbursement more in line with market
rates. As fee schedules are
implemented, providers may have less
incentive and less opportunity to claim
Medicare payment that is substantially
in excess of their usual charges.
Therefore, we would expect this
statutory authority to have declining
relevance within the Medicare
reimbursement system. Moreover, the
statute contains the undefined term
“substantially in excess,” which makes
enforcement action difficult. As such,
we now believe that modifying the
definition of “‘usual charges” will have
very little impact.

Section 1001.801. Minimum Period of
Exclusion

Comment: Based on section 212 of
HIPAA, we proposed amending
§1001.801(c) to require a minimum
exclusion period of one year for
managed care organizations that are
found to have failed to provide
medically necessary items or services.
One commenter believed that the OIG
was in error in interpreting section 212
applicability to this provision. The
commenter indicated that section 212 of
HIPAA establishes minimum periods of
exclusion for some activities prohibited
under section 1128(b) of the Act,
specifically only those activities
described in section 1128(b)(6)(B) of the
Act. As a result, the commenter stated
that under the exclusion authority in
§1001.801 for managed care
organizations that fail to provide
medically necessary services, there is no
legal authority to mandate a one-year
minimum exclusion period. The
commenter indicated that under the
proposed language if a single physician
acts inappropriately, and the managed
care organization in which he or she is
participating finds out about the issue
and acts appropriately and promptly to
address the problem, in this instance the
OIG would be inappropriately forced to
impose a one year exclusion.

Response: We believe the commenter
is correct in this regard and that the
concerns set forth are valid. As a result,
we are amending paragraph (c)(1) of this
section.

Section 1001.1051, Exclusion of
Individuals With Ownership or Control
Interest in Sanctioned Entities

Comment: In accordance with a new
HIPAA provision, we proposed to add
§1001.1051 to permit the exclusion of
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individuals (1) who have a *‘direct or
indirect”” ownership or control interest
in a sanctioned entity if the individual
“*knows or should know’’ of the action
constituting the basis for the conviction
or exclusion, and (2) who are officers or
managing employees of a sanctioned
entity. Commenters indicated that
because the exclusion is potentially
applicable in the latter category to
persons with no knowledge of the
sanctioned entity’s wrongdoing, the OIG
should provide specific criteria on
which decisions are based on whether
to seek the imposition of a permissive
exclusion against such individuals.
Some commenters recommended that
the OIG follow a ““deliberate ignorance”
standard for excluding officers and
managing employees of sanctioned
entities. Commenters indicated that in
failing to use a standard of “deliberate
ignorance,” the OIG would be targeting
individual physicians who may have no
reason to know whether the entity with
which they are affiliated was convicted
or excluded. As a result, these
commenters believed that to exclude an
officer or managing employee without
having to show some knowledge of the
underlying sanction would be excessive
and inappropriate. In addition, some
commenters were concerned that the
proposed rule did not specifically
preclude exclusion of an officer or
managing employee who joins a
previously sanctioned entity after
commission of the conduct on which
the sanction was based, and when he or
she had no relationship with the entity
at the time of the commission of the
wrongful actions.

Response: In accordance with the
statute, in the case of an officer or
managing employee, the OIG does not
have to demonstrate that such
individuals acted in deliberate
ignorance of the offense constituting the
sanctionable action. It appears that
Congress believed that any person
serving as an officer or managing
employee of the entity is presumed to
have specific knowledge of the actions
constituting the basis for the exclusion.
Our language in §1001.1051(a) is
consistent with the statute and does not
afford the OIG policy discretion in this
regard when considering the
relationship between an officer or
managing employee and a sanctioned
entity during the period the
sanctionable actions were committed.

Comment: Several commenters
objected to the fact that the period of
exclusion for individuals under
§1001.1051(c)(1) would be the same as
the period of exclusion for the entity, if
the entity is excluded. Commenters
stated that an individual’s reinstatement

request under this section should be
judged on its own merits rather than
linked to a particular entity’s status. The
commenters believed that arbitrary
application of this provision would
impact on individuals, especially in
situations where the entity may in fact
no longer exist.

Response: The language in
§1001.1051(c) is being revised to
address these concerns in some
respects. While the length of exclusion
for such individuals will be for the same
period of time as that of the sanctioned
entity with which he or she has had the
prohibited relationship, any individual
excluded under this provision may
apply for reinstatement in accordance
with the procedures set forth in
§1001.3001 of the regulations.

Section 1001.1901, Scope and Effect of
Exclusion

Comment: We proposed revising
§1001.1901(b)(3) to indicate that
submitting, or causing to submit, claims
for items or services ordered or
prescribed by an excluded individual or
entity may be sufficient grounds to deny
reinstatement to the programs. One
commenter believed that this provision
would prevent an excluded person not
only from program participation, but
also from operating in the health care
arena at all during the period of
exclusion, and as such, was
unwarranted and impermissible.

Response: We believe that the revised
language is not overly broad, serves to
more clearly define what an excluded
individual or entity can do, and
specifically re-enforces existing OIG
policy set forth in exclusion notice
letters currently sent to individuals and
entities. Accordingly, we are retaining
the language in paragraph (b)(3) of this
section as set forth in the proposed rule.

Section 1001.2001, Elimination of In-
Person Hearings Prior to When
Exclusion is Proposed

Comment: We proposed deletion of
§1001.2001(b) which provides for an in-
person hearing when an exclusion is
proposed under section 1128(b)(6)(B)
and (C) of the Act. Paragraph (b) of
§1001.2001 states that with respect to
such exclusions the individual or entity
“may submit, in addition to the
information described in paragraph (a)
of this subsection, a written request to
present evidence or argument orally to
an OIG official.” Several commenters
opposed the elimination of an
opportunity for oral evidence and
argument, and believed it was essential
that providers be given full due process
rights before the effective date of the
exclusion and not after the exclusion

has gone into effect. Commenters stated
that failure to present information
directly and in person presents a
significant due process problem, and
believed that a provider facing
exclusion should be permitted the
opportunity to present its case in person
rather than just on paper. For example,
one commenter, representing orthotic
and prosthetic interests stated that since
most people are not familiar with the
fabrication or use of certain items or
devices, a visual demonstration often
easily clears up a misunderstanding that
would continue were it to be based
solely upon written information, and
would enhance the possibility of
resolving issues at an early stage. In
addition, some commenters stated that
although a provider still retains the
ability to challenge the proposed
exclusion, an exclusion by the OIG
would remain in effect during the
formal appeals process until overturned,
thus potentially resulting in financial
harm to that provider. As an example,
one commenter stated that a successful
appeal during a formal appeals process
would be meaningless for a managed
care organization that was excluded,
had its contract terminated and had its
Medicare and Medicaid members
disenrolled or subsequently enrolled
into other health plans.

Response: As we indicated in the
preamble discussion of the proposed
rule, the vast majority of cases involving
a proposal to exclude are medical in
nature, with the OIG relying on a
Medicare intermediary or carrier, a peer
review organization or other medical
reviewer to provide medical review of a
case prior to it being referred by the
OIG. In addition to relying on this prior
medical review, under the revised
regulation the provider is still afforded
an opportunity to submit any
appropriate written material to the OIG
for review and consideration. We
believe this revised approach will
usually be the most appropriate,
efficient and timely use of resources for
protecting the programs and its
beneficiaries. However, we recognize
that there may be situations where the
OIG may, at its discretion, wish to hear
oral argument prior to deciding whether
to impose an exclusion. As a result, we
will permit individuals and entities to
request, in conjunction with their
written submission, an opportunity to
present oral argument to an OIG official.
Regardless of whether oral argument is
allowed, individuals and entities will
still retain the ability to challenge in the
administrative process any OIG
proposed exclusion. The administrative
process includes, among other things,
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the right to call witnesses, the cross-
examination of witnesses, and the
presentation of evidence to an
Administrative Law Judge, as set forth
in 42 CFR part 1005.

Section 1001.2005, Notice to State
Licensing Agencies

Comment: We proposed deleting
§1001.2005(b) and revising this section
to indicate that while the Department
will continue to notify State and local
agencies of the circumstances leading to
an exclusion, it would not be tied to a
specific notification process.
Commenters believed that whether or
not the Department advocates specific
State and local actions may significantly
influence the actions generally taken by
these agencies, and recommended that
any revision to this section include
guidelines regarding the OIG’s intended
position on notification of exclusions to
these agencies and the designation of a
general time frame within which the
agencies may be notified of the
exclusions.

Response: The statute obligates the
Department to notify State and local
agencies of any exclusion action taken
by the OIG, but is not does not require
us to delineate the precise methods as
to when and how this notification will
occur. We believe it would be an
unnecessary paperwork burden to
establish specific notification
procedures to be used, and thus
remained opposed to placing such
internal procedures in regulations. We
are, however, sensitive to the
commenters concerns of keeping State
and local agencies promptly and
directly informed of any exclusion
action taken by the OIG. As a result, in
an effort to increase the effectiveness of
the process and allow the use of
alternative means of notification, we are
reinserting paragraph (b) of this section,
but will continue to reserve the right to
alter this notification process to
consider alternative, more efficient
methods as appropriate.

Section 1001.3001, Timing and Method
of Request for Reinstatement

Comment: We proposed to revise this
section to permit submission of a
request for reinstatement only after the
full period of exclusion has expired.
Commenters believed that this
provision, as interpreted, would
guarantee that the period of exclusion
would exceed the period originally
specified since it would also incorporate
the amount of time taken by the OIG to
process a reinstatement request. One
commenter believed that this was
especially problematic since the
regulation does not impose constraints

on the amount of time the OIG may take
in processing such requests.

Response: We believe that
commenters’ concerns are valid and are
agreeing to take no action in revising the
existing regulatory language with regard
to the time frames for reinstatement. We
are also withdrawing the conforming
change proposed in § 1001.3002(a). We
are, however, clarifying in
§1001.3001(a) that obtaining a program
provider number or equivalent, in and
of itself, does not reinstate an
individual’s or entity’s eligibility nor
does it connote permission to bill the
programs. Thus, merely obtaining a
program provider number or equivalent
from HCFA, a State agency or other
Federal health care agency cannot
vitiate an exclusion by the OIG; an
exclusion will remain in effect until
such time as the OIG formally reinstates
the individual or entity.

Section 1001.3002, Basis for
Reinstatement

Comment: A technical revision was
proposed in § 1001.3002(a)(1)(ii) to
delete the “unwillingness and inability”
factor as a basis for consideration by the
OIG in making a reinstatement
determination. One commenter used
this opportunity to take exception to the
language in this paragraph that the OIG
will make a determination that the types
of actions that formed the basis for the
original exclusion “will not recur.” The
commenter believed that such a
standard is impossible to prove, and
provides too much discretion to the OIG
in determining whether an individual or
entity is to be reinstated in the
programs. As a result, the commenter
recommended that the term “will not
recur” be deleted.

Response: Use and consideration of
this term is specifically required by the
statutory language set forth in section
1128(g)(2)(B) of the Act.

Section 1002.3, Disclosure of
Information

Comment: One commenter
recommended that we clarify the
reporting requirements imposed on
State Medicaid agencies in § 1002.3
with respect to actions taken to limit an
individual’s or entity’s participation in
a State program. Specifically, the
commenter suggested that guidance be
provided as to when a State agency is
obligated to report ‘“‘suspension actions,
settlement agreements and situations
where an individual or entity
voluntarily withdraws from the program
in order to avoid a formal sanction.”

Response: Under section 1128(b)(5) of
the Act, the OIG is authorized to
exclude from program participation any

individual or entity “‘suspended or
excluded from participation, or
otherwise sanctioned * * *” under a
Federal or State health care program
“for reasons bearing on the individual’s
or entity’s professional competence,
professional performance, or financial
integrity” (42 CFR 1001.601). Since
1992, §1001.601(a)(2) of our regulations
has defined the phrase “otherwise
sanctioned” to cover ‘“all actions that
limit the ability of a person to
participate in the program at issue
regardless of what such an action is
called * * *,” including where there is
a voluntary withdrawal from program
participation in order to avoid a formal
sanction. 4 With respect to a State
agency’s obligation to report sanctions
to the OIG, §1002.3 sets forth and
clarifies the circumstances under which
a “‘voluntary withdrawal” should be
reported.

The OIG is obligated under the statute
to review providers who no longer
qualify to participate in a State’s
Medicaid program, and relies on State
Medicaid agencies to report on a timely
and complete basis those cases where a
provider has been sanctioned, including
where an individual or entity
voluntarily withdraws from a program
to avoid a formal sanction.

Typically, when a State agency
receives a complaint or allegation, or is
made aware of other circumstances,
regarding a physician or other health
care provider that causes the State
agency to open an investigation or
review, the physician or provider is sent
a letter and given an opportunity to
respond. Under this scenario,
withdrawal from the State program after
notice and opportunity to respond, and
prior to the completion of a formal
proceeding, would subject the physician
or provider to possible exclusion under
section 1128(b)(5) of the Act.

Informal contacts with the provider,
short of written notice, have been
viewed as not constituting the start of a
formal proceeding. If a provider
withdraws from program participation
at this early stage of an investigation or
review prior to when formal charges or
notification has been made, and the
provider has not been offered an
opportunity to respond, such a
withdrawal would not be grounds for an
exclusion. Under this situation, the
State Medicaid agency is not required to
report the matter to the OIG.

4 Administrative decisions have upheld
exclusions under section 1128(b)(5) of the Act
based on a physician withdrawing from
participation in a State Medicaid program in order
to avoid a formal sanction under this language (see
Hassan M. Ibrahim, M.D. DAB CR445 (1996)).
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We wish to clarify that consistent
with the first example, in those
situations where a written notice of
charges or allegations has been given by
the State agency to a provider with an
opportunity to respond, and he or she
voluntarily withdraws from program
participation in order to avoid formal
sanction, the State Medicaid agency is
obligated under § 1002.3(b)(3) to report
the matter to the OIG for review and a
determination by the OIG of whether an
exclusion under section 1128(b)(5) of
the Act is appropriate. We are revising
the section heading to § 1002.3 to more
accurately reflect the requirements of
this section.

IV. Technical Revisions

We are including in these final
regulations a number of technical
revisions in parts 1001 and 1005.

* Section 1001.2, Definitions: We are
clarifying the definition of the term
“patient” in §1001.2 to include
residents receiving care in a facility
described in 42 CFR part 483.

e Section 1001.1007, Excessive
claims or furnishing of unnecessary or
substandard items or services: We are
making a technical revision to
§1001.701(d)(1), the regulations
implementing section 1128(b)(6) of the
Act. We incorrectly stated in the
proposed rule that a minimum one-year
period of exclusion would apply to
violations of section 1128(b)(6)(A) of the
Act (claims for excessive charges) and
section 1128(b)(2)(B) of the Act (the
furnishing of unnecessary or
substandard items or services).
However, section 1128(c)(3)(F) of the
Act, enacted by HIPAA, mandated a
minimum one-year period of exclusion
only for individuals and entities
excluded under section 1128(b)(6)(B) of
the Act. As a result, we are clarifying
§1001.701(d)(1) to properly reflect the
statutory language.

e Section 1005.21, Appeals to the
DAB: We are revising the language in
§1005.21(k)(2) and (k)(3) by deleting the
current reference to ““the Associate
General Counsel, Inspector General
Division, HHS,” and by inserting the
term ““Chief Counsel to the IG” in its
place. These changes reflect the recent
consolidation of the IG Division of the
Office of the General Counsel into the
OIG (62 FR 30859, June 6, 1997).

V. Regulatory Impact Statement
Executive Order 12866 and Regulatory
Flexibility Act

The Office of Management and Budget
(OMB) has reviewed this final rule in
accordance with the provisions of
Executive Order 12866 and the

Regulatory Flexibility Act (5 U.S.C.
601-612), and has determined that it
does not meet the criteria for a
significant regulatory action. Executive
Order 12866 directs agencies to assess
all costs and benefits of available
regulatory alternatives and, when
rulemaking is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act, if a rule has a significant
economic effect on a substantial number
of small businesses the Secretary must
specifically consider the economic
effect of a rule on small business entities
and analyze regulatory options that
could lessen the impact of the rule.

The provisions set forth in this final
rule, for the most part, implement
statutory requirements, and are
designed to broaden the scope of the
OIG’s authority to exclude individuals
and entities from the Medicare,
Medicaid and all other Federal health
care programs. As indicated above,
these provisions implement the new
statutory requirements regarding the
period of exclusion for some individuals
and entities by: (1) broadening the
minimum 5-year mandatory exclusion
authority to cover felony convictions
under Federal, State or local law
relating to health care fraud, and (2)
establishing minimum periods of
exclusion for certain permissive
exclusions. We believe that the number
of individuals and entities affected these
statutory changes will be minimal in
light of the fact that these felony
convictions were previously subject to a
permissive program exclusion in
accordance with section 1128(b)(1) of
the Act prior to the enactment of the
HIPAA changes.

Further, while the provisions in this
rule serve to clarify the OIG’s sanction
authorities by (1) establishing a new
permissive exclusion applicable to
individuals having major ownership
interest in (or significant control over
the operations of) an entity convicted of
a program-related offense; (2) clarifying
what would constitute patient abuse or
neglect for purposes of exclusion; and
(3) setting forth a definition for
“furnished” that would apply to
individuals and entities that provide or
supply items or services directly or
indirectly, we also believe the increase
in the number of exclusion cases will be
small in light of past experience with
respect to imposing program exclusions
under section 1128(b)(8) of the Act.
Specifically, while the statutory
requirement to impose exclusions in
cases of certain types of convictions has

been broadened in sections 1128 (a)(3)
and (a)(4) of the Act, the process for
excluding individuals and entities who
are convicted in accordance with the
new requirements remains essentially
the same. Cases to be processed under
the new mandatory provisions set forth
in sections 1128 (a)(3) and (a)(4) for the
minimum mandatory 5-year exclusion
were previously processed under the
permissive authority provisions in
sections 1128 (b)(1) and (b)(3) of the
Act, with a benchmark of 3 years. As a
result, while there may be minor
increases in the number of mandatory
exclusions imposed, we see no
significant increase or decrease in the
number of these cases. Similarly, the
clarification of what constitutes patient
neglect or abuse should not result in a
significant increase in the number of
cases under section 1128(a)(2) of the
Act, but merely support prior findings
of abuse and neglect while delivering
health care services.

In addition, we do not anticipate a
significant workload resulting from the
implementation of section 1128(b)(15)
of the Act (in light of past experience
with respect to section 1128(b)(8) of the
Act), and §1001.1051 of these
regulations, as the requirements for
effectuating this authority are rather
stringent at the present time, and will
limit the number of exclusions to be
implemented under this authority.

Since the vast majority of individuals,
organizations and entities addressed by
these regulations do not engage in such
prohibited activities and practices, we
believe that any aggregate economic
effect of these revised exclusion
regulations will be minimal, affecting
only those limited few who engage in
prohibited behavior in violation of the
statute. As such, this final rule should
have no significant economic impact.
Similarly, while some sanctions may
have an impact on small entities, it is
the nature of the violation and not the
size of the entity that will result in an
action by the OIG. We believe that the
aggregate economic impact of this
rulemaking should be minimal, affecting
only those limited few who have chosen
to engage in prohibited arrangements,
schemes or practices in violation of
statutory intent. Therefore, we have
concluded that these final regulations
should not have a significant economic
impact on a number of small business
entities, and that a regulatory flexibility
analysis is not required for this
rulemaking.
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Paperwork Reduction Act

1. Reporting Requirements on State
Medicaid Agencies in Accordance With
§1002.3

A Federal agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The valid OMB control
number for the information collection
requirements with respect to 8 1002.3 of
these regulations is 0990-0218. Public
reporting burden for this collection of
information—that is, the burden on the
State Medicaid agencies in preparing
and submitting the notification to the
OIG in accordance § 1002.3—is
estimated to average of less than one-
half hour per submitted notification,
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
necessary data, and completing and
reviewing the collection of information.

2. Clarifying Definition of the Term
“Furnished”

With respect to the clarifying
definition of the term “furnished” being
set forth in these regulations, we do not
believe there will be any new or
significant administrative costs or
burden requirements placed on direct
providers, such as hospitals, nursing
homes and physicians, for ensuring that
claims are not submitted for items
manufactured or supplied by excluded
parties. Specifically, the mandatory
exclusion of indirect providers is rare.
On those exceptional and infrequent
occasions that an indirect provider is
convicted and subject to an exclusion,
the OIG will quickly make this action
known through posting this information
on the OIG web site, as is done in the
case of all OIG exclusions. Since direct
providers are already required to keep
themselves apprised of all exclusions
(not only to ensure their claims are
reimbursable, but also to ensure they are
not subject to a CMP for contracting
with or employing an individual or
entity that has been excluded), we do
not believe this clarifying definition
places any significant new burdens on
direct providers beyond the
responsibility already existing to refrain
from doing business with excluded
parties.

Past OIG experience has indicated
that the exclusion of indirect providers,
such as in the case of a hospital
administrator or a nurse aide in a
nursing home setting, have created no
significant administrative or cost burden
problems to a direct provider. In the
cases of a hospital administrator’s
exclusion or a nurse aide’s exclusion,

the hospital or nursing home was able
to separate out the salaries of these
individuals on their cost reports without
added or significant burden to them.
The vast majority of comments to the
proposed rule did not allude to any
additional administrative or cost
burdens that they faced in this regard.

Further, as we have stated above in
this preamble, it is our goal to
implement program exclusions in a
prudent manner that will minimize any
inconveniences or hardship. As a result,
we have indicated that, with respect to
items in a direct provider’s existing
inventory which may be affected by the
exclusion of a manufacturer, any health
care items that a direct provider has in
inventory from the excluded
manufacturer prior to the effective date
of the exclusion of the manufacturer
will not be affected by the exclusion,
and claims may be submitted for the
furnishing of such items by the
practitioner , provider or supplier. In
addition, as indicated in the regulations,
we are permitting payment for health
care items that are ordered from an
excluded manufacturer prior to the
effective date of the exclusion and
delivered up to 30 days (or 60 days for
the first year from the effective date of
this provision) after the effective date of
such exclusion. We believe this will
serve to more effectively protect direct
providers from significant financial
harm and lessen the impact of any
administrative burden on direct
providers as a result of an indirect
provider’s exclusion.

In addition, to provide reasonable
assurance that no substantial, harm is
encountered by direct providers, we
have reiterated in the preamble of this
final rule that, when appropriate and
permitted under the existing statute, the
OIG will entertain requests for waivers
of program exclusion in appropriate
cases. As a result, we do not anticipate
any additional information collection
and reporting burden requirements
being imposed on direct providers as a
result of the exclusion of an indirect
provider.

List of Subjects
42 Part 1001

Administrative practice and
procedure, Fraud, Health facilities,
Health professions, Medicaid, Medicare.

42 Part 1002

Fraud, Grant programs—health,
Health facilities, Health professions,
Medicaid, Reporting and recordkeeping.

42 Part 1005

Administrative practice and
procedure, Fraud, Penalties.

Accordingly, 42 Parts 1000, 1001,
1002 and 1005 are amended as set forth
below:

PART 1000—[AMENDED]

A. Part 1000 is amended as follows:
1. The authority citation for part 1000
continues to read as follows:

Authority: 42 U.S.C. 1320 and 1395hh.

2. Section 1000.10 is amended by
republishing the introductory
paragraph; by revising the definition for
the term Furnished; and by adding,
alphabetically, definitions for the terms
Directly and Indirectly to read as
follows:

§1000.10 General definitions.

In this chapter, unless the context
indicates otherwise——
* * * * *

Directly, as used in the definition of
“furnished” in this section, means the
provision of items and services by
individuals or entities (including items
and services provided by them, but
manufactured, ordered or prescribed by
another individual or entity) who
submit claims to Medicare, Medicaid or
other Federal health care programs.

* * * * *

Furnished refers to items or services
provided or supplied, directly or
indirectly, by any individual or entity.
This includes items and services
manufactured, distributed or otherwise
provided by individuals or entities that
do not directly submit claims to
Medicare, Medicaid or other Federal
health care programs, but that supply
items or services to providers,
practitioners or suppliers who submit
claims to these programs for such items
or services.

* * * * *

Indirectly, as used in the definition of
“furnished” in this section, means the
provision of items and services
manufactured, distributed or otherwise
supplied by individuals or entities who
do not directly submit claims to
Medicare, Medicaid or other Federal
health care programs, but that provide
items and services to providers,
practitioners or suppliers who submit
claims to these programs for such items
and services. This term does not include
individuals and entities that submit
claims directly to these programs for
items and services ordered or prescribed
by another individual or entity.

* * * * *

PART 1001—[AMENDED]

B. Part 1001 is amended as follows:
1. The authority citation for part 1001
is revised to read as follows:
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Authority: 42 U.S.C. 1302, 1320a-7, 1320a-
7h, 1395u(j), 1395u(k), 1395y(d), 1395y(e),
1395cc(b)(2) (D), (E) and (F), and 1395hh; and
sec. 2455, Pub.L. 103-355, 108 Stat. 3327 (31
U.S.C. 6101 note).

2. Section 1001.2 is amended by
revising the definitions for the terms
Exclusion, Professionally recognized
standards of health care, and Sole
source of essential specialized services
in the community; and by adding
definitions for the terms Incarceration
and Patient to read as follows:

§1001.2 Definitions.
* * * * *

Exclusion means that items and
services furnished, ordered or
prescribed by a specified individual or
entity will not be reimbursed under
Medicare, Medicaid and all other
Federal health care programs until the
individual or entity is reinstated by the
OIG.

* * * * *

Incarceration means imprisonment or
any type of confinement with or without
supervised release, including, but not
limited to, community confinement,
house arrest and home detention.

* * * * *

Patient means any individual who is
receiving health care items or services,
including any item or service provided
to meet his or her physical, mental or
emotional needs or well-being
(including a resident receiving care in a
facility as described in part 483 of this
chapter), whether or not reimbursed
under Medicare, Medicaid and any
other Federal health care program and
regardless of the location in which such

item or service is provided.
* * * * *

Professionally recognized standards
of health care are Statewide or national
standards of care, whether in writing or
not, that professional peers of the
individual or entity whose provision of
care is an issue, recognize as applying
to those peers practicing or providing
care within a State. When the
Department has declared a treatment
modality not to be safe and effective,
practitioners who employ such a
treatment modality will be deemed not
to meet professionally recognized
standards of health care. This definition
will not be construed to mean that all
other treatments meet professionally
recognized standards.

* * * * *

Sole source of essential specialized
services in the community means that an
individual or entity—

(1) Is the only practitioner, supplier or
provider furnishing specialized services
in an area designated by the Health

Resources Services Administration as a
health professional shortage area for that
medical specialty, as listed in 42 part 5,
appendices B—F;

(2) Is a sole community hospital, as
defined in §412.92 of this title; or

(3) Is the only source of specialized
services in a reasonably defined service
area where services by a non-specialist
could not be substituted for the source
without jeopardizing the health or safety
of beneficiaries.

* * * * *

3. Section 1001.101 is revised to read
as follows:

§1001.101 Basis for liability.

The OIG will exclude any individual
or entity that—

(a) Has been convicted of a criminal
offense related to the delivery of an item
or service under Medicare or a State
health care program, including the
performance of management or
administrative services relating to the
delivery of items or services under any
such program;

(b) Has been convicted, under Federal
or State law, of a criminal offense
related to the neglect or abuse of a
patient, in connection with the delivery
of a health care item or service,
including any offense that the OIG
concludes entailed, or resulted in,
neglect or abuse of patients (the delivery
of a health care item or service includes
the provision of any item or service to
an individual to meet his or her
physical, mental or emotional needs or
well-being, whether or not reimbursed
under Medicare, Medicaid or any
Federal health care program);

(c) Has been convicted, under Federal
or State law, of a felony that occurred
after August 21, 1996 relating to fraud,
theft, embezzlement, breach of fiduciary
responsibility, or other misconduct—

(1) In connection with the delivery of
a health care item or service, including
the performance of management or
administrative services relating to the
delivery of such items or services, or

(2) With respect to any act or
omission in a health care program (other
than Medicare and a State health care
program) operated by, or financed in
whole or in part, by any Federal, State
or local government agency; or

(d) Has been convicted, under Federal
or State law, of a felony that occurred
after August 21, 1996 relating to the
unlawful manufacture, distribution,
prescription or dispensing of a
controlled substance, as defined under
Federal or State law. This applies to any
individual or entity that—

(2) Is, or has ever been, a health care
practitioner, provider or supplier;

(2) Holds, or has held, a direct or
indirect ownership or control interest
(as defined in section 1124(a)(3) of the
Act) in an entity that is a health care
provider or supplier, or is, or has ever
been, an officer, director, agent or
managing employee (as defined in
section 1126(b) of the Act) of such an
entity; or

(3) Is, or has ever been, employed in
any capacity in the health care industry.

4. Section 1001.102 is amended by
revising paragraph (b); republishing
introductory paragraph (c); and revising
paragraph (c)(3) to read as follows:

§1001.102 Length of exclusion.
* * * * *

(b) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

(1) The acts resulting in the
conviction, or similar acts, resulted in
financial loss to a government program
or to one or more entities of $1,500 or
more. (The entire amount of financial
loss to such programs or entities,
including any amounts resulting from
similar acts not adjudicated, will be
considered regardless of whether full or
partial restitution has been made);

(2) The acts that resulted in the
conviction, or similar acts, were
committed over a period of one year or
more;

(3) The acts that resulted in the
conviction, or similar acts, had a
significant adverse physical, mental or
financial impact on one or more
program beneficiaries or other
individuals;

(4) In convictions involving patient
abuse or neglect, the action that resulted
in the conviction was premeditated, was
part of a continuing pattern or behavior,
or consisted of non-consensual sexual
acts;

(5) The sentence imposed by the court
included incarceration;

(6) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing;

(7) The individual or entity has at any
time been overpaid a total of $1,500 or
more by Medicare, Medicaid and all
other Federal health care programs, or
other third-party payers, as a result of
improper billings; or

(8) Whether the individual or entity
was convicted of other offenses besides
those which formed the basis for the
exclusion, or has been the subject of any
other adverse action by any Federal,
State or local government agency or
board, if the adverse action is based on
the same set of circumstances that
serves as the basis for imposition of the
exclusion.
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(c) Only if any of the aggravating
factors set forth in paragraph (b) of this
section justifies an exclusion longer
than 5 years, may mitigating factors be
considered as the basis for reducing the
period of exclusion to no less than 5
years. Only the following factors may be
considered mitigating—

* * * * *

(3) The individual’s or entity’s
cooperation with Federal or State
officials resulted in—

(i) Others being convicted or excluded
from Medicare, Medicaid and all other
Federal health care programs,

(ii) Additional cases being
investigated or reports being issued by
the appropriate law enforcement agency
identifying program vulnerabilities or
weaknesses, or

(iii) The imposition against anyone of
a civil money penalty or assessment
under part 1003 of this chapter.

5. Section 1001.201 is amended by
revising the section heading; revising
paragraph (a); republishing introductory
paragraph (b)(2), revising paragraphs
(b)(2)(iv) and (v), and adding a new
paragraph (b)(2)(vi); and by republishing
introductory paragraph (b)(3) and
revising paragraphs (b)(3)(i) and
(b)(3)(iii) to read as follows:

§1001.201 Conviction relating to fraud.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
convicted under Federal or State law
of—

(1) A misdemeanor relating to fraud,
theft, embezzlement, breach of fiduciary
responsibility, or other financial
misconduct—

(i) In connection with the delivery of
any health care item or service,
including the performance of
management or administrative services
relating to the delivery of such items or
services, or

(i) With respect to any act or
omission in a health care program, other
than Medicare and a State health care
program, operated by, or financed in
whole or in part by, any Federal, State
or local government agency; or

(2) Fraud, theft, embezzlement, breach
of fiduciary responsibility, or other
financial misconduct with respect to
any act or omission in a program, other
than a health care program, operated by
or financed in whole or in part by any
Federal, State or local government

agency.
(b) Length of exclusion. * * *
* * * * *

(2) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

* * * * *

(iv) The sentence imposed by the
court included incarceration;

(v) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing; or

(vi) Whether the individual or entity
was convicted of other offenses besides
those which formed the basis for the
exclusion, or has been the subject of any
other adverse action by any Federal,
State or local government agency or
board, if the adverse action is based on
the same set of circumstances that
serves as the basis for the imposition of
the exclusion.

(3) Only the following factors may be
considered as mitigating and a basis for
reducing the period of exclusion—

(i) The individual or entity was
convicted of 3 or fewer offenses, and the
entire amount of financial loss to a
government program or to other
individuals or entities due to the acts
that resulted in the conviction and

similar acts is less than $1,500;
* * * * *

(iii) The individual’s or entity’s
cooperation with Federal or State
officials resulted in—

(A) Others being convicted or
excluded from Medicare, Medicaid and
all other Federal health care programs,

(B) Additional cases being
investigated or reports being issued by
the appropriate law enforcement agency
identifying program vulnerabilities or
weaknesses, or

(C) The imposition of a civil money
penalty against others; or
* * * * *

6. Section 1001.301 is amended by
republishing introductory paragraph
(b)(2); revising paragraphs (b)(2)(iv) and
(v); by adding a new paragraph
(b)(2)(vi); by republishing introductory
paragraph (b)(3); and by revising
paragraph (b)(3)(ii) to read as follows:

§1001.301 Conviction relating to
obstruction of an investigation.

* * * * *
(b) Length of exclusion. * * *
* * * * *

(2) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

* * * * *

(iv) The sentence imposed by the
court included incarceration;

(v) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing; or

(vi) Whether the individual or entity
was convicted of other offenses besides
those which formed the basis for the
exclusion, or has been the subject of any
other adverse action by any Federal,

State or local government agency or
board, if the adverse action is based on
the same set of circumstances that
serves as the basis for the imposition of
the exclusion.

(3) Only the following factors may be
considered as mitigating and a basis for
reducing the period of exclusion—

* * * * *

(i) The individual’s or entity’s
cooperation with Federal or State
officials resulted in—

(A) Others being convicted or
excluded from Medicare, Medicaid and
all other Federal health care programs,

(B) Additional cases being
investigated or reports being issued by
the appropriate law enforcement agency
identifying program vulnerabilities or
weaknesses, or

(C) The imposition of a civil money
penalty against others; or

* * * * *

7. Section 1001.401 is amended by
revising the section heading; revising
paragraph (a); by republishing
introductory paragraph (c)(2); by
revising paragraphs (c)(2)(iii) and (iv);
by adding a new paragraph (c)(2)(v); by
republishing introductory paragraph
(c)(3); and by revising paragraph (c)(3)(i)
to read as follows:

§1001.401 Misdemeanor conviction
relating to controlled substances.

(a) Circumstance for exclusion. The
OIG may exclude an individual or entity
convicted under Federal or State law of
a misdemeanor relating to the unlawful
manufacture, distribution, prescription
or dispensing of a controlled substance,
as defined under Federal or State law.
This section applies to any individual or
entity that—

(1) Is, or has ever been, a health care
practitioner, provider or supplier;

(2) Holds or has held a direct or
indirect ownership or control interest,
as defined in section 1124(a)(3) of the
Act, in an entity that is a health care
provider or supplier, or is or has been
an officer, director, agent or managing
employee, as defined in section 1126(b)
of the Act, of such an entity; or

(3) Is, or has ever been, employed in
any capacity in the health care industry.
* * * * *

(c) Length of exclusion. * * *

(2) Any of the following factors may
be considered to be aggravating and a
basis for lengthening the period of
exclusion—

* * * * *

(iii) The sentence imposed by the
court included incarceration;

(iv) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing; or
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(v) Whether the individual or entity
was convicted of other offenses besides
those which formed the basis for the
exclusion, or has been the subject of any
other adverse action by any other
Federal, State or local government
agency or board, if the adverse action is
based on the same set of circumstances
that serves as the basis for the
imposition of the exclusion.

(3) Only the following factors may be
considered as mitigating and a basis for
shortening the period of exclusion—

(i) The individual’s or entity’s
cooperation with Federal or State
officials resulted in—

(A) Others being convicted or
excluded from Medicare, Medicaid and
all other Federal health care programs,

(B) Additional cases being
investigated or reports being issued by
the appropriate law enforcement agency
identifying program vulnerabilities or
weaknesses, or

(C) The imposition of a civil money
penalty against others; or
* * * * *

8. Section 1001.501 is amended by
revising paragraph (b)(1); republishing
introductory paragraph (b)(2), revising
paragraphs (b)(2)(ii) and (iii), and
adding a new paragraph (b)(2)(iv); by
republishing introductory paragraph
(b)(3) and revising paragraph (b)(3)(i);
and by deleting paragraph (c) to read as
follows:

§1001.501 License revocation or
suspension.
* * * * *

(b) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will not be for a period of
time less than the period during which
an individual’s or entity’s license is
revoked, suspended or otherwise not in
effect as a result of, or in connection
with, a State licensing agency action.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period for
exclusion—

* * * * *

(ii) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing;

(iii) The acts, or similar acts, had or
could have had a significant adverse
impact on the financial integrity of the
programs; or

(iv) The individual or entity has been
the subject of any other adverse action
by any other Federal, State or local
government agency or board, if the
adverse action is based on the same set
of circumstances that serves as the basis
for the imposition of the exclusion.

(3) Only if any of the aggravating
factors listed in paragraph (b)(2) of this

section justifies a longer exclusion may
mitigating factors be considered as a
basis for reducing the period of
exclusion to a period not less than that
set forth in paragraph (b)(1) of this
section. Only the following factors may
be considered mitigating—

(i) The individual’s or entity’s
cooperation with a State licensing
authority resulted in—

(A) The sanctioning of other
individuals or entities, or

(B) Additional cases being
investigated or reports being issued by
the appropriate law enforcement agency
identifying program vulnerabilities or
weaknesses; or
* * * * *

9. Section 1001.601 is amended by

revising paragraph (b) to read as follows:

§1001.601 Exclusion or suspension under
a Federal or State health care program.
* * * * *

(b) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will not be for a period of
time less than the period during which
the individual or entity is excluded or
suspended from a Federal or State
health care program.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of
exclusion—

(i) The acts that resulted in the
exclusion, suspension or other sanction
under Medicare, Medicaid and all other
Federal health care programs had, or
could have had, a significant adverse
impact on Federal or State health care
programs or the beneficiaries of those
programs or other individuals;

(ii) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing; or

(iii) The individual or entity has been
the subject of any other adverse action
by any Federal, State or local
government agency or board, if the
adverse action is based on the same set
of circumstances that serves as the basis
for the imposition of the exclusion.

(3) Only if any of the aggravating
factors set forth in paragraph (b)(2) of
this section justifies a longer exclusion
may mitigating factors be considered as
a basis for reducing the period of
exclusion to a period not less than that
set forth in paragraph (b)(1) of this
section. Only the following factors may
be considered mitigating—

(i) The individual’s or entity’s
cooperation with Federal or State
officials resulted in—

(A) The sanctioning of other
individuals or entities, or

(B) Additional cases being
investigated or reports being issued by

the appropriate law enforcement agency
identifying program vulnerabilities or
weaknesses; or

(ii) Alternative sources of the types of
health care items or services furnished
by the individual or entity are not
available.

(4) If the individual or entity is
eligible to apply for reinstatement in
accordance with § 1001.3001 of this
part, and the sole reason for the State
denying reinstatement is the existing
Medicare exclusion imposed by the OIG
as a result of the original State action,
the OIG will consider a request for
reinstatement.

10. Section 1001.701 is amended by
revising paragraph (d)(1); republishing
introductory paragraph (d)(2), revising
paragraphs (d)(2)(iii) and (iv), and
adding paragraph (d)(2)(v) to read as
follows:

§1001.701 Excessive claims or furnishing
of unnecessary or substandard items and
services.

* * * * *

(d) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will be for a period of 3
years, unless aggravating or mitigating
factors set forth in paragraphs (d)(2) and
(d)(3) of this section form a basis for
lengthening or shortening the period. In
no case may the period be shorter than
1 year for any exclusion taken in
accordance with paragraph (a)(2) of this
section.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of
exclusion—

* * * * *

(iii) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing;

(iv) The violation resulted in financial
loss to Medicare, Medicaid and all other
Federal health care programs of $1,500
or more; or

(v) The individual or entity has been
the subject of any other adverse action
by any Federal, State or local
government agency or board, if the
adverse action is based on the same set
of circumstances that serves as the basis
for the imposition of the exclusion.

* * * * *

11. Section 1001.801 is amended by
revising paragraph (c)(1); and by
republishing introductory paragraph
(c)(2), revising paragraphs (c)(2)(iii) and
(iv), and adding a new paragraph
(©)(2)(v) to read as follows:

§1001.801 Failure of HMOs and CMPs to
furnish medically necessary items and
services.

* * * * *
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(c) Length of exclusion. (1) An
exclusion imposed in accordance with
this section will be for a period of 3
years, unless aggravating or mitigating
factors set forth in paragraphs (c)(2) and
(c)(3) of this section form a basis for
lengthening or shortening the period.

(2) Any of the following factors may
be considered aggravating and a basis
for lengthening the period of
exclusion—

* * * * *

(iii) The entity’s failure to provide a
necessary item or service that had or
could have had a serious adverse effect;

(iv) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing; or

(v) The individual or entity has been
the subject of any other adverse action
by any Federal, State or local
government agency or board, if the
adverse action is based on the same set
of circumstances that serves as the basis
for the imposition of the exclusion.

* * * * *

12. Section 1001.901 is amended by
republishing introductory paragraph (b),
revising paragraph (b)(3), redesignating
existing paragraph (b)(4) as (b)(5), and
adding a new paragraph (b)(4) to read as
follows:

§1001.901 False or improper claims.
* * * * *

(b) Length of exclusion. In
determining the length of exclusion
imposed in accordance with this
section, the OIG will consider the
following factors—

* * * * *

(3) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing (The
lack of any prior record is to be
considered neutral);

(4) The individual or entity has been
the subject of any other adverse action
by any Federal, State or local
government agency or board, if the
adverse action is based on the same set
of circumstances that serves as the basis
for the imposition of the exclusion; or
* * * * *

13. Section 1001.951 is amended by
republishing introductory paragraph
(b)(1), revising paragraph (b)(1)(iii),
redesignating existing paragraph
(b)(1)(iv) as (b)(1)(v), and adding a new
paragraph (b)(2)(iv) to read as follows:

§1001.951 Fraud and kickbacks and other
prohibited activities.
* * * * *

(b) Length of exclusion. (1) The
following factors will be considered in
determining the length of exclusion in
accordance with this section—

* * * * *

(iii) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing (The
lack of any prior record is to be
considered neutral);

(iv) The individual or entity has been
the subject of any other adverse action
by any Federal, State or local
government agency or board, if the
adverse action is based on the same set
of circumstances that serves as the basis
for the imposition of the exclusion; or

* * * * *

§1001.953 [Removed]

14. Section 1001.953 is removed.

15. A new section 1001.1051 is added
to read as follows:

§1001.1051 Exclusion of individuals with
ownership or control interest in sanctioned
entities.

(a) Circumstance for exclusion. The
OIG may exclude any individual who—

(1) Has a direct or indirect ownership
or control interest in a sanctioned
entity, and who knows or should know
(as defined in section 1128A(i)(6) of the
Act) of the action constituting the basis
for the conviction or exclusion set forth
in paragraph (b) of this section; or

(2) Is an officer or managing employee
(as defined in section 1126(b) of the Act)
of such an entity.

(b) For purposes of paragraph (a) of
this section, the term “‘sanctioned
entity”” means an entity that—

(1) Has been convicted of any offense
described in 8§ 1001.101 through
1001.401 of this part; or

(2) Has been terminated or excluded
from participation in Medicare,
Medicaid and all other Federal health
care programs.

(c) Length of exclusion. (1) If the
entity has been excluded, the length of
the individual’s exclusion will be for
the same period as that of the
sanctioned entity with which the
individual has the prohibited
relationship.

(2) If the entity was not excluded, the
length of the individual’s exclusion will
be determined by considering the
factors that would have been considered
if the entity had been excluded.

(3) An individual excluded under this
section may apply for reinstatement in
accordance with the procedures set
forth in § 1001.3001.

16. Section 1001.1101 is amended by
republishing the introductory text of (b)
and revising paragraph (b)(3) to read as
follows:

§1001.1101 Failure to disclose certain
information.
* * * * *

(b) Length of exclusion. The following
factors will be considered in

determining the length of an exclusion
under this section—
* * * * *

(3) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing (The
lack of any prior record is to be
considered neutral);

* * * * *

17. Section 1001.1201 is amended by
revising paragraph (b)(4) to read as
follows:

§1001.1201 Failure to provide payment
information.
* * * * *

(b) * * *

(4) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing (The
lack of any prior record is to be

considered neutral); and
* * * * *

18. Section 1001.1301 is amended by
revising paragraph (b)(2)(iv) to read as
follows:

§1001.1301 Failure to grant immediate
access.
* * * * *

(b) * % X

(2 * * *

(iv) Whether the entity has a
documented history of criminal, civil or
administrative wrongdoing (The lack of
any prior record is to be considered
neutral).

* * * * *

19. Section 1001.1401 is amended by
revising paragraph (b)(5) to read as
follows:

§1001.1401 Violations of PPS corrective
action.
* * * * *

(b) Length of exclusion. * * *

(5) Whether the individual or entity
has a documented history of criminal,
civil or administrative wrongdoing (The
lack of any prior record is to be
considered neutral).

20. Section 1001.1601 is amended by
revising paragraph (b)(1)(iv) to read as
follows:

§1001.1601 Violations of the limitations on
physician charges.
* * * * *

(b) Length of exclusion. (1) * * *

(iv) Whether the physician has a
documented history of criminal, civil or
administrative wrongdoing (The lack of
any prior record is to be considered
neutral); and
* * * * *

21. Section 1001.1701 is amended by
revising paragraph (c)(1)(v) to read as
follows:
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§1001.1701 Billing for services of
assistant at surgery during cataract
operations.

* * * * *

(c) Length of exclusion. (1) * * *

(v) Whether the physician has a
documented history of criminal, civil or
administrative wrongdoing (The lack of
any prior record is to be considered
neutral); and

* * * * *

22. Section 1001.1901 is amended by
revising paragraphs (b)(1), (b)(3) and
(©)(3); (i) (ii) and (iii) redesignating (c)(4)
as (c)(5) and revising paragraph
(c)(5)(ii); and by adding a new
paragraph (c)(4) to read as follows:

§1001.1901 Scope and effect of exclusion.

* * * * *

(b) Effect of exclusion on excluded
individuals and entities. (1) Unless and
until an individual or entity is
reinstated into the Medicare program in
accordance with subpart F of this part,
no payment will be made by Medicare,
Medicaid and all other Federal health
care programs for any item or service
furnished, on or after the effective date
specified in the notice period, by an
excluded individual or entity, or at the
medical direction or on the prescription
of a physician or other authorized
individual who is excluded when the
individual or entity furnishing such
item or service knew, or had reason to
know, of the exclusion. This section
applies regardless of whether an
individual or entity has obtained a
program provider number or equivalent,
either as an individual or as a member
of a group, prior to being reinstated.

* * * * *

(3) An excluded individual or entity
that submits, or causes to be submitted,
claims for items or services furnished
during the exclusion period is subject to
civil money penalty liability under
section 1128A(a)(1)(D) of the Act, and
criminal liability under section
1128B(a)(3) of the Act and other
provisions. In addition, submitting
claims, or causing claims to be
submitted or payments to be made for
items or services furnished, ordered or
prescribed, including administrative
and management services or salary, may
serve as the basis for denying
reinstatement to the programs.

(c) Exceptions to paragraph (b)(1) of
this section. * * *

(3) * ok K

(i) Inpatient institutional services
furnished to an individual who was
admitted to an excluded institution
before the date of the exclusion,

(ii) Home health services and hospice
care furnished to an individual under a

plan of care established before the
effective date of the exclusion, and

(iii) Any health care items that are
ordered by a practitioner, provider or
supplier from an excluded manufacturer
before the effective date of the exclusion
and delivered within 30 days of the
effective date of such exclusion. (For the
period October 2, 1998 to October 4,
1999) payment may be made under
Medicare or a State health care program
for up to 60 days after the effective date
of the exclusion for any health care
items that are ordered by a practitioner,
provider or supplier from an excluded
manufacturer before the effective date of
such exclusion and delivered within 60
days of the effect of the exclusion.)

(4) HCFA will not pay any claims
submitted by, or for items or services
ordered or prescribed by, an excluded
provider for dates of service 15 days or
more after the notice of the provider’s

exclusion was mailed to the supplier.
5 * * *

(i) Notwithstanding paragraph
(c)(5)(i) of this section, no claim for
emergency items or services will be
payable if such items or services were
provided by an excluded individual
who, through an employment,
contractual or any other arrangement,
routinely provides emergency health
care items or services.

23. Section 1001.2001 is revised to
read as follows:

§1001.2001 Notice of intent to exclude.

(a) Except as provided in paragraph
(b) of this section, if the OIG proposes
to exclude an individual or entity in
accordance with subpart C of this part,
or in accordance with subpart B of this
part where the exclusion is for a period
exceeding 5 years, it will send written
notice of its intent, the basis for the
proposed exclusion and the potential
effect of an exclusion. Within 30 days of
receipt of notice, which will be deemed
to be 5 days after the date on the notice,
the individual or entity may submit
documentary evidence and written
argument concerning whether the
exclusion is warranted and any related
issues. In conjunction with this
submission, an individual or entity may
request an opportunity to present oral
argument to an OIG official.

(b) Exception. If the OIG proposes to
exclude an individual or entity under
the provisions of §§1001.1301,
1001.1401 or 1001.1501 of this part,
paragraph (a) of this section will not
apply. ) )

(c) If an entity has a provider
agreement under section 1866 of the
Act, and the OIG proposes to terminate
that agreement in accordance with
section 1866(b)(2)(C) of the Act, the

notice provided for in paragraph (a) of
this section will so state.

24. Section 1001.2002 is amended by
adding a new paragraph (e) to read as
follows:

§1001.2002 Notice of exclusion.

* * * * *

(e) No later than 15 days prior to the
final exhibit exchanges required under
§1005.8 of this chapter, the OIG may
amend its notice letter if information
comes to light that justifies the
imposition of a different period of
exclusion other than the one proposed
in the original notice letter.

25. Section 1001.2003 is amended by
revising introductory paragraph (a) to
read as follows:

§1001.2003 Notice of proposal to exclude.

(a) Except as provided in paragraph
(c) of this section, if the OIG proposes
to exclude an individual or entity in
accordance with 8§ 1001.901, 1001.951,
1001.1601 or 1001.1701, it will send
written notice of this decision to the
affected individual or entity. The
written notice will provide the same
information set forth in § 1001.2002(c).
If an entity has a provider agreement
under section 1866 of the Act, and the
OIG also proposes to terminate that
agreement in accordance with section
1866(b)(2)(C) of the Act, the notice will
so indicate. The exclusion will be
effective 60 days after the receipt of the
notice (as defined in §1005.2 of this
chapter) unless, within that period, the
individual or entity files a written
request for a hearing in accordance with
part 1005 of this chapter. Such request
must set forth—

* * * * *

26. Section 1001.2006 is amended by
republishing introductory paragraph (a);
revising paragraphs (a)(1) and (a)(7);
redesignating existing paragraph (a)(8)
as (a)(9); and by adding a new paragraph
(2)(8) to read as follows:

§1001.2006 Notice to others regarding
exclusion.

(a) HHS will give notice of the
exclusion and the effective date to the
public, to beneficiaries (in accordance
with §1001.1901(c)), and, as
appropriate, to—

(1) Any entity in which the excluded
individual is known to be serving as an
employee, administrator, operator, or in
which the individual is serving in any
other capacity and is receiving payment
for providing services (The lack of this
notice will not affect HCFA'’s ability to
deny payment for services);

* * * * *
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(7) The State and Area Agencies on
Aging established under title 111 of the
Older Americans Act;

(8) The National Practitioner Data
Bank.

* * * * *

27. Section 1001.3001 is amended by
revising paragraph (a)(1) to read as
follows:

§1001.3001 Timing and method of request
for reinstatement.

(a)(1) Except as provided in
paragraphs (a)(2) and (a)(3) of this
section or in §1001.501(b)(4) of this
part, an excluded individual or entity
(other than those excluded in
accordance with §§1001.1001 and
1001.1501) may submit a written
request for reinstatement to the OIG
only after the date specified in the
notice of exclusion. Obtaining a
program provider number or equivalent
does not reinstate eligibility.

* * * * *

28. Section 1001.3002 is amended by
revising paragraph (a); republishing
introductory paragraph (b), revising
paragraphs (b)(3) and (4) and deleting
paragraph (b)(5); and by revising
introductory paragraph (c) and
paragraph (d) to read as follows:

§1001.3002 Basis for reinstatement.

(a)(1) The OIG will authorize
reinstatement if it determines that—

(i) The period of exclusion has
expired;

(ii) There are reasonable assurances
that the types of actions that formed the
basis for the original exclusion have not
recurred and will not recur; and

(iii) There is no additional basis under
sections 1128(a) or (b) or 1128A of the
Act for continuation of the exclusion.

(2) Submitting claims or causing
claims to be submitted or payments to
be made by the programs for items or
services furnished, ordered or
prescribed, including administrative
and management services or salary, may
serve as the basis for denying
reinstatement. This section applies
regardless of whether an individual or
entity has obtained a program provider
number or equivalent, either as an
individual or as a member of a group,
prior to being reinstated.

(b) In making the reinstatement
determination, the OIG will consider—

* * * * *

(3) Whether all fines, and all debts
due and owing (including
overpayments) to any Federal, State or
local government that relate to
Medicare, Medicaid and all other
Federal health care programs, have been
paid or satisfactory arrangements have

been made to fulfill these obligations;
and

(4) Whether HCFA has determined
that the individual or entity complies
with, or has made satisfactory
arrangements to fulfill, all of the
applicable conditions of participation or
supplier conditions for coverage under
the statutes and regulations.

(c) If the OIG determines that the
criteria in paragraphs (a)(1)(ii) and (iii)
of this section have been met, an entity
excluded in accordance with
§1001.1001 will be reinstated upon a
determination by the OIG that the
individual whose conviction, exclusion
or civil money penalty was the basis for
the entity’s exclusion—

* * * * *

(d) Reinstatement will not be effective
until the OIG grants the request and
provides notice under § 1001.3003(a) of
this part. Reinstatement will be effective
as provided in the notice.

* * * * *

PART 1002—[AMENDED]

C. Part 1002 is amended as follows:
1. The authority citation for part 1002
continues to read as follows:

Authority: 42 U.S.C. 1302, 1320a-3,
1320a-5, 1320a—7, 1396(a)(4)(A), 1396(p)(L1),
1396a(30), 1396a(39), 1396b(a)(6),
1396b(b)(3), 1396h(i)(2) and 1396b(q).

2. Section 1002.3 is amended by
revising the section heading and
paragraph (b)(2), and by adding a new
paragraph (b)(3) to read as follows:

§1002.3 Disclosure by providers and State
Medicaid agencies.

* * * * *
(b) Notification to Inspector General.
* * * * *

(2) The agency must promptly notify
the Inspector General of any action it
takes on the provider’s application for
participation in the program.

(3) The agency must also promptly
notify the Inspector General of any
action it takes to limit the ability of an
individual or entity to participate in its
program, regardless of what such an
action is called. This includes, but is not
limited to, suspension actions,
settlement agreements and situations
where an individual or entity
voluntarily withdraws from the program
to avoid a formal sanction.

* * * * *

3. Section 1002.203 is amended by

revising paragraph (a) to read as follows:

§1002.203 Mandatory exclusion.

(a) The State agency, in order to
receive Federal financial participation
(FFP), must provide that it will exclude
from participation any HMO, or entity

furnishing services under a waiver
approved under section 1915(b)(1) of
the Act, if such organization or entity—

(1) Could be excluded under
§1001.1001 or §1001.1051 of this
chapter, or

(2) Has, directly or indirectly, a
substantial contractual relationship with
an individual or entity that could be
excluded under §1001.1001 or
§1001.1051 of this chapter.
* * * * *

4. Section 1002.211 is amended by
revising paragraph (a) to read as follows:

§1002.211 Effect of exclusion.

(a) Denial of payment. Except as
provided for in §1001.1901(c)(3), (c)(4)
and (c)(5)(i) of this chapter, no payment
may be made by the State agency for any
item or service furnished on or after the
effective date specified in the notice by
an excluded individual or entity, or at
the medical direction or on the
prescription of a physician who is
excluded when a person furnishing
such item or service knew, or had
reason to know, of the exclusion.

* * * * *

PART 1005—[AMENDED]

D. Part 1005 is amended as follows:
1. The authority citation for part 1005
continues to read as follows:

Authority: 42 U.S.C. 405(a), 405(b), 1302,
1320a-7, 1320a—7a and 1320c-5.

2. Section 1005.15 is amended by
revising introductory paragraph (f)(1) to
read as follows:

§1005.15 The hearing and burden of
proof.
* * * * *

(H)(1) A hearing under this part is not
limited to specific items and
information set forth in the notice letter
to the petitioner or respondent. Subject
to the 15-day requirement under
§1005.8, additional items and
information, including aggravating or
mitigating circumstances that arose or
became known subsequent to the
issuance of the notice letter, may be
introduced by either party during its
case-in-chief unless such information or
items are—

* * * * *

3. Section 1005.21 is amended by
revising paragraphs (k)(2) and (3) to read
as follows:

§1005.21, Appeal to DAB.
* * * * *
(k) * * *x

(2) In compliance with 28 U.S.C.
2112(a), a copy of any petition for
judicial review filed in any U.S. Court
of Appeals challenging a final action of
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the DAB will be sent by certified mail,
return receipt requested, to the Chief
Counsel to the IG. The petition copy
will be time-stamped by the clerk of the
court when the original is filed with the
court.

(3) If the Chief Counsel to the IG
receives two or more petitions within 10
days after the DAB issues its decision,
the Chief Counsel to the IG will notify
the U.S. Judicial Panel on Multidistrict
Litigation of any petitions that were
received within the 10-day period.

Dated: March 11, 1998.

June Gibbs Brown,
Inspector General, Department of Health and
Human Services.
Approved: April 13, 1998.
Donna E. Shalala,
Secretary.
[FR Doc. 98-23462 Filed 8-28-98; 4:23pm]
BILLING CODE 4150-04-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 195

[Docket No. PS-117; Amdt. 195-64]

RIN 2137-AC87

Low-Stress Hazardous Liquid
Pipelines Serving Plants and Terminals

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Final rule.

SUMMARY: This final rule excludes from
RSPA'’s safety standards for hazardous
liquid pipelines low-stress pipelines
regulated for safety by the U.S. Coast
Guard and low-stress pipelines less than
1 mile long that serve certain plants and
transportation terminals without
crossing an offshore area or a waterway
currently used for commercial
navigation. RSPA previously stayed
enforcement of the standards against
these pipelines to mitigate compliance
difficulties that did not appear
warranted by the safety risk. The rule
change conforms the standards with this
enforcement policy and eliminates
duplicative and unnecessarily
burdensome regulation.

EFFECTIVE DATE: October 2, 1998.

FOR FURTHER INFORMATION CONTACT: L.M.
Furrow at (202)366—4559 or
furrowl@rspa.dot.gov.

SUPPLEMENTARY INFORMATION:

Background

In 1994, in response to a new pipeline
safety law (49 U.S.C. 60102(k)), RSPA

amended the hazardous liquid pipeline
safety standards in 49 CFR Part 195 to
cover certain low-stress pipelines (59 FR
35465; July 12, 1994). A low-stress
pipeline is a pipeline that operates in its
entirety at a stress level of 20 percent or
less of the specified minimum yield
strength of the line pipe (§195.3).
Except for onshore rural gathering lines
and gravity-powered lines, the following
categories of low-stress pipelines were
brought under the standards: (1)
Offshore pipelines; (2) onshore
pipelines that transport highly volatile
liquids; (3) onshore pipelines located
outside rural areas; and (4) onshore
pipelines located in waterways
currently used for commercial
navigation (8 195.1(b)(3)).

Interfacility transfer lines comprised
the largest percentage of low-stress
pipelines brought under Part 195. These
lines move hazardous liquids for short
distances between truck, rail, and vessel
transportation terminals, manufacturing
plants (including petrochemical plants),
and oil refineries, or between these
facilities and associated storage or long-
distance pipeline transportation.

Information in the rulemaking docket
showed that bringing interfacility
transfer lines into full compliance with
Part 195 would be difficult for many
operators. The primary difficulty was
that transfer lines are not customarily
installed and operated according to Part
195 standards. For example, considering
their short length and low operating
stress, additional pipe wall thickness is
often used to resist expected corrosion
instead of cathodic protection as Part
195 requires. Because of this and other
disparities, operators were allowed to
delay compliance of their existing lines
until July 12, 1996 (8 195.1(c)).

Before the compliance deadline,
interfacility transfer line operators and
their Washington representatives
continued to argue that meeting Part 195
requirements would not bring
commensurate safety benefits. The
operators were particularly concerned
about the strain on resources and
potential adverse effects of having to
meet the separate federal regulatory
regimes of RSPA, the Occupational
Safety and Health Administration
(OSHA), and the U.S. Coast Guard.

The operators explained that
segments of interfacility transfer lines
on facility grounds are subject to
OSHA's Process Safety Management
standards (29 CFR 1910.119).
Compliance with these standards affects
operation of the off-grounds segments
that come under Part 195. Similarly,
compliance with Part 195 on off-
grounds segments would affect
operation of the on-grounds segments.

Operators said this overlapping effect
would result in analogous
administrative costs for records,
procedures, and manuals. Worse yet it
would create opportunities for mistakes
when operating personnel have to meet
different requirements with similar
objectives. In addition, for transfer lines
between vessels and marine
transportation-related facilities, the U.S.
Coast Guard safety regulations (33 CFR
Parts 154 and 156) would compound the
overlap problem. Not only would
applying Part 195 to these marine
terminal transfer lines duplicate agency
efforts within DOT, it also would leave
the industry uncertain which DOT
safety standards apply in particular
instances.

At the same time, we began to realize
that carrying out adequate compliance
inspections on interfacility transfer lines
would require a significant increase in
resources. We estimated that about
11,000 miles of low-stress pipelines
were brought under Part 195, with over
a third of the mileage composed of short
interfacility transfer lines. Just the job of
finding and educating the many
operators of these short lines would
likely be a major, protracted effort.

In consideration of these industry and
government compliance difficulties and
the limited public risk involved, we
concluded that the potential benefits of
complying with Part 195 did not justify
the expense for certain short
interfacility transfer lines and lines
regulated by the Coast Guard.
Consequently, we announced a stay of
enforcement of Part 195 against these
lines (61 FR 24245; May 14, 1996). The
stay applied to low-stress pipelines that
are regulated by the Coast Guard or that
extend less than 1 mile outside plant or
terminal grounds without crossing an
offshore area or any waterway used for
commercial navigation.

Following the stay of enforcement, we
published a direct final rule that
excluded from Part 195 interfacility
transfer lines covered by the stay (62 FR
31364; June 9, 1997). However, because
we received a written adverse comment
on this action, we withdrew the direct
final rule before it took effect (62 FR
52511; October 8, 1997).

Later, based on the direct final rule
and comments we had received on it,
we again sought to remove the lines
from Part 195 by issuing a notice of
proposed rulemaking (63 FR 9993;
February 27, 1998). Four persons
submitted comments on this notice: the
Chemical Manufacturers Association,
the Independent Liquid Terminals
Association, the Independent Fuel
Terminal Operators Association, and the
American Petroleum Institute. Each of
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the commenters supported the proposed
action. The commenters agreed with our
assessment that the limited safety and
environmental risk of the lines does not
warrant applying Part 195 standards on
top of the existing regulatory coverage
by OSHA and the Coast Guard.

Advisory Committee Review

We presented the proposed rule
change, including risk assessment and
supporting analyses, for consideration
by the Technical Hazardous Liquid
Pipeline Safety Standards Committee at
a meeting in Washington, D. C. on May
6, 1998. This statutory advisory
committee reviews all safety rules RSPA
proposes for hazardous liquid pipelines.
The Committee comprises 15 members,
representing industry, government, and
the public, who are qualified to evaluate
hazardous liquid pipeline safety
standards. The Committee voted to
recommend adoption of the proposed
rule without change. The Committee’s
report on the matter is available in the
docket of this proceeding.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Policies and Procedures

The Office of Management and Budget
(OMB) does not consider this action to
be a significant regulatory action under
Section 3(f) of Executive Order 12866
(58 FR 51735; October 4, 1993).
Therefore, OMB has not reviewed this
final rule document. DOT does not
consider this action significant under its
regulatory policies and procedures (44
FR 11034; February 26, 1979).

RSPA prepared a study of the costs
and benefits of the Final Rule that
extended Part 195 to cover certain low-
stress pipelines (Final Regulatory
Evaluation, Docket No. PS-117). That
study, which encompassed short or
Coast Guard regulated interfacility
transfer lines, showed that the Final
Rule would result in net benefits to
society, with a benefit to cost ratio of
15.

The Final Regulatory Evaluation
determined costs and benefits of the
Final Rule on a mileage basis. But while
costs were evenly distributed, most of
the expected benefits were projected
from accident data that did not involve
short or Coast Guard regulated
interfacility transfer lines. Since the
present action affects only these lines, it
is reasonable to believe the action will
reduce more costs than benefits. Thus,
the present action should enhance the
net benefits of the Final Rule. Because
of this likely economic effect, a further
regulatory evaluation of the Final Rule

in Docket No. PS—117 or of the present
action is not warranted.

B. Regulatory Flexibility Act

Low stress interfacility transfer lines
covered by the present action are
associated primarily with the operation
of refineries, petrochemical and other
industrial plants, and materials
transportation terminals. In general,
these facilities are not operated by small
entities. Nonetheless, even if small
entities operate low-stress interfacility
transfer lines, their costs will be lower
because this action reduces compliance
burdens. Therefore, based on the facts
available about the anticipated impact
of this rulemaking action, | certify,
pursuant to Section 605 of the
Regulatory Flexibility Act (5 U.S.C.
605), that this rulemaking action will
not have a significant economic impact
on a substantial number of small
entities.

C. Executive Orders 13083 and 13084

This rule will not have a substantial
direct effect on states, on the
relationship between the Federal
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, and also would
not significantly or uniquely affect
Indian tribal governments. Therefore,
the consultation requirements of
Executive Orders 13083 (““Federalism™)
and 13084 (“‘Consultation and
Coordination with Indian Tribal
Governments”) do not apply.
Nevertheless, because states with
hazardous liquid pipeline safety
programs ultimately monitor the
compliance of intrastate pipelines with
the rule, RSPA routinely consults with
state pipeline safety representatives
during early stages of rulemaking.

D. Paperwork Reduction Act

This action reduces the pipeline
mileage and number of operators subject
to Part 195. Consequently, it reduces the
information collection burden of Part
195 that is subject to review by OMB
under the Paperwork Reduction Act of
1995. OMB has approved the
information collection requirements of
Part 195 through May 31, 1999 (OMB
No. 2137-0047).

E. Unfunded Mandates Reform Act of
1995

This rule does not impose unfunded
mandates under the Unfunded
Mandates Reform Act of 1995. It does
not result in costs of $100 million or
more to either State, local, or tribal
governments, in the aggregate, or to the
private sector, and is the least

burdensome alternative that achieves
the objective of the rule.

List of Subjects in 49 CFR Part 195

Ammonia, Carbon dioxide,
Petroleum, Pipeline safety, Reporting
and recordkeeping requirements.

In consideration of the foregoing,
RSPA amends 49 CFR Part 195 as
follows:

1. The authority citation for Part 195
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60118; and 49 CFR 1.53.

2.1n §195.1, the introductory text of
paragraph (b) is republished, and
paragraph (b)(3) is revised to read as
follows:

§195.1 Applicability.

* * * * *
(b) This part does not apply to—
* * * * *

(3) Transportation through any of the
following low-stress pipelines:

(i) An onshore pipeline or pipeline
segment that—

(A) Does not transport HVL;

(B) Is located in a rural area; and

(C) Is located outside a waterway
currently used for commercial
navigation;

(ii) A pipeline subject to safety
regulations of the U.S. Coast Guard; or
(iii) A pipeline that serves refining,
manufacturing, or truck, rail, or vessel
terminal facilities, if the pipeline is less

than 1 mile long (measured outside
facility grounds) and does not cross an
offshore area or a waterway currently
used for commercial navigation;
* * * * *

Issued in Washington, D.C. on August 28,
1998.
Kelley S. Coyner,
Administrator.
[FR Doc. 98-23661 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration
50 CFR Part 226

[Docket No. 971124276-8202-02; 1.D. No.
110797B]

RIN 0648-AH88
Designated Critical Habitat; Green and
Hawksbill Sea Turtles

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

SUMMARY: Pursuant to the Endangered
Species Act of 1973 (ESA), NMFS is
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designating critical habitat for the
threatened green sea turtle (Chelonia
mydas) to include coastal waters
surrounding Culebra Island, Puerto
Rico, and the endangered hawksbill sea
turtle (Eretmochelys imbricata) to
include coastal waters surrounding
Mona and Monito Islands, Puerto Rico.
This designation of critical habitat
provides explicit notice to Federal
agencies and to the public that these
areas and features are vital to the
conservation of the species.

DATES: Effective October 2, 1998.
ADDRESSES: Requests for copies of this
final rule and/or the Environmental
Assessment (EA) should be addressed to
Barbara Schroeder, National Sea Turtle
Coordinator, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910.
FOR FURTHER INFORMATION CONTACT:
Michelle Rogers, 301-713-1401 or
Colleen Coogan, 727-570-5312.
SUPPLEMENTARY INFORMATION:

Background

Green and hawksbill turtles are
largely restricted to tropical and
subtropical waters. Once abundant
throughout the Caribbean, green and
hawksbill turtle populations have
diminished significantly from historic
levels. In response to this decline, the
green turtle was listed as threatened
under the ESA, except for the Florida
and Pacific coast of Mexico breeding
populations, which are listed as
endangered, on July 28, 1978 (43 FR
32800), and the hawksbill turtle was
listed as endangered throughout its
range on June 2, 1970 (35 FR 8495).

Green and hawksbill turtles, as well
as other marine turtle species, are also
protected internationally under the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES). Without these
protections, it is highly unlikely that
either species, traditionally highly
prized in the Caribbean for their flesh,
fat, eggs, and shell, would exist today.

On February 14, 1997, NMFS
announced the receipt of a petition
presenting substantial information to
warrant a review (62 FR 6934) to
designate critical habitat for green
(Chelonia mydas) and hawksbill
(Eretmochelys imbricata) turtles to
include the coastal waters surrounding
the islands of the Culebra Archipelago.
At that time, NMFS also requested
additional information concerning other
areas in the U.S. Caribbean where the
designation of critical habitat for listed
sea turtles may be warranted.

On December 19, 1997, NMFS
published a proposed rule (62 FR

66584) to designate critical habitat for
the green turtle to include coastal waters
out to 3 nautical miles (nm) surrounding
Culebra Island, Puerto Rico, and for the
hawksbill turtle to include coastal
waters out to 3 nm surrounding Mona
and Monito Islands, Puerto Rico.

NMFS also completed an EA,
pursuant to the National Environmental
Policy Act, to evaluate both the
environmental and economic impacts of
the proposed critical habitat
designation. The EA resulted in a
finding of no significant impact for the
proposed action.

The proposed rule provided for a 60-
day public comment period. During the
comment period, public hearings were
held in Mayaguez, Puerto Rico, on
January 26, 1998, in San Juan, Puerto
Rico, on January 27, 1998, and in
Culebra, Puerto Rico, on January 29,
1998. After consideration of the public
comments, NMFS is designating critical
habitat for green and hawksbill turtles
as described in the proposed rule (see
Proposed Critical Habitat; Geographic
Extent section of this rule).

In accordance with the July 18, 1977,
Memorandum of Understanding
between NMFS and the U.S. Fish and
Wildlife Service (USFWS), NMFS was
given responsibility for sea turtles while
in the marine environment. Such
responsibility includes proposing and
designating critical habitat. The
designation of critical habitat for sea
turtles while on land is the jurisdiction
of the USFWS; therefore, this rule
includes only marine areas.

Critical Habitat of the Green Turtle

Biological information for listed green
turtles can be found in the Recovery
Plan for U.S. Population of Atlantic
Green Turtle (NMFS and USFWS, 1991),
the most recent green turtle status
review (NMFS in prep.), and the
Federal Register documents of proposed
and final listing determination (see 40
FR 21982, May 20, 1975; 43 FR 32800,
July 28, 1978). These documents
include information on the status of the
species, its life history characteristics
and habitat requirements, as well as
projects, activities, and other factors
affecting the species.

Green turtles are primarily restricted
to tropical and subtropical waters. In
U.S. Atlantic and Gulf of Mexico waters,
green turtles are found from
Massachusetts to Texas and in the U.S.
Virgin Islands and Puerto Rico.
Caribbean populations of green turtles
have diminished significantly from
historical levels, primarily due to the
directed turtle fishery that existed prior
to their listing under the ESA.
Additionally, researchers have

documented that habitat loss is a
primary factor slowing the recovery of
the species throughout its range.
Degradation of seagrass beds has slowed
recovery of green turtles in the
Caribbean due to reduced carrying
capacity of seagrass meadows (Williams,
1988). Therefore, the extent of habitat
required for foraging green turtles is
likely to be increasing due to the
reduced productivity of remaining
seagrass beds.

Seagrasses are the principal dietary
component of juvenile and adult green
turtles throughout the Wider Caribbean
region (Bjorndal, 1995). The seagrass
beds of Culebra consist primarily of
turtle grass (Thalassia testudinum).
While seagrasses are distributed
throughout temperate and tropical
latitudes, turtle grass beds are a tropical
phenomenon. In the Caribbean, turtle
grass beds consist primarily of turtle
grass, but may include other species of
seagrass, such as manatee grass
(Syringodium filiforme), shoal grass
(Halodule wrightii), and sea vine
(Halophila decipiens), as well as several
species of algae including green algae of
the genera Halimeda, Caulerpa, and
Udotea.

The natal beaches of Culebra’s
juvenile green turtles have not yet been
identified. After emerging from nests on
natal beaches, post-hatchlings may
move into offshore convergence zones
for an undetermined length of time
(Carr, 1986). Upon reaching
approximately 25 to 35 cm carapace
length, juvenile green turtles enter
benthic feeding grounds in relatively
shallow, protected waters (Collazo et al.,
1992).

The importance of the Culebra
archipelago as green turtle
developmental habitat has been well
documented. Researchers have
established that Culebra coastal waters
support juvenile and subadult green
turtle populations and have confirmed
the presence of a small population of
adults (Collazo et al., 1992). These
findings, together with information
obtained from studies conducted in the
U.S. Virgin Islands, have reaffirmed the
importance of developmental habitats
throughout the eastern portion of the
Puerto Rican Bank (Collazo et al., 1992).
Additionally, the coral reefs and other
topographic features within these waters
provide green turtles with shelter during
interforaging periods that serve as refuge
from predators.

The coastal waters of Culebra also
provide habitat for hawksbill and
leatherback turtles. Hawksbill turtles
forage extensively on the nearby reefs,
and both hawksbills and leatherbacks
use Culebra’s coastal waters to access
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nesting beaches. Culebra and St. Croix
beaches have the greatest density of
leatherback nests within U.S. waters.
Culebra seagrasses provide foraging
habitat for many valuable species. In
addition to green turtles, the
commercially important queen conch
(Strombus gigas) and coral reef bony
fishes (Class Osteichthyes), such as
parrotfish (Sparisoma spp.), grunts
(Haemulon spp.), porgies or sea breams
(Archosargus rhomboidalis), and others,
utilize this important habitat. Culebra’s
seagrass beds also provide habitat for
the endangered west Indian manatee
(Trichechus manatus) and several
species of cartilaginous fishes (Class
Chondrichthyes). Additionally, seagrass
beds beneficially modify the physical,
chemical, and geological properties of
coastal areas. They provide nutrients,
primary energy, and habitats that help
sustain coastal fisheries resources while
enhancing biological diversity and
wildlife (Vicente and Tallevast, 1992).

Critical Habitat of the Hawksbill Turtle

Biological information for listed
hawksbill turtles can be found in the
Recovery Plan for the Hawksbill Turtle
in the U.S. Caribbean, Atlantic and Gulf
of Mexico (NMFS and USFWS, 1993),
the Hawksbill Turtle Status Review
(NMFS, 1995), and the Federal Register
document of final listing determination
(see 35 FR 8495, June 2, 1970). These
documents include information on the
status of the species, its life history
characteristics and habitat requirements,
as well as projects, activities, and other
factors affecting the species.

The hawksbill turtle occurs in tropical
and subtropical waters of the Atlantic,
Pacific, and Indian Oceans. The species
is widely distributed in the Caribbean
Sea and western Atlantic Ocean. Within
the United States, hawksbills are most
common in Puerto Rico and its
associated islands, the U.S. Virgin
Islands, and Florida.

International commerce in hawksbill
shell, or “‘bekko,” is considered the
most significant factor endangering
hawksbill turtle populations around the
world. Despite international trade
protections under CITES, illegal trade in
hawksbill shell continues. The illegal
take of hawksbills at sea has not yet
been fully quantified, but it is a
continuing and serious problem.

Juvenile hawksbills are thought to
lead a pelagic existence before
recruiting to benthic feeding grounds at
a size of approximately 25 cm straight
carapace length (Meylan and Carr,
1982). Coral reefs, like those found in
the waters surrounding Mona and
Monito Islands, are widely recognized
as the primary foraging habitat of

juvenile, subadult, and adult hawksbill
turtles. This habitat association is
directly related to the species’ highly
specific diet of sponges (Meylan, 1988).
Gut content analysis conducted on
hawksbills collected from the Caribbean
suggests that a few types of sponges
make up the major component of their
diet, despite the prevalence of other
sponges on the coral reefs where
hawksbills are found (Meylan, 1984).
Vicente (1993) observed similar feeding
habits in hawksbills foraging
specifically in Puerto Rico.
Additionally, the ledges and caves of
the reef provide shelter for resting and
refuge from predators.

Hawksbills depend on coral reefs for
food and shelter; therefore, the
condition of reefs directly affects the
hawksbill’s well-being. Destruction of
coral reefs due to deteriorating water
quality and vessel anchoring, striking,
or grounding is a growing problem.

Mona and Monito Islands are
uninhabited natural reserves managed
by the Puerto Rico Department of
Natural and Environmental Resources.
The coral reefs of Mona and Monito
Islands are among the few known
remaining locations in the Caribbean
where hawksbill turtles occur with
considerable density (Diez and van
Dam, 1996). Researchers have shown
that the large juvenile population of
hawksbill turtles around Mona and
Monito are long-term residents,
exhibiting strong site fidelity for periods
of at least several years (Diez, 1996).
Recent genetic studies indicate that this
resident population comprises
individuals from multiple nesting
populations in the Wider Caribbean.
These data indicate that the
conservation of the juvenile population
of hawksbill turtles at Mona can
contribute to sustaining healthy nesting
populations throughout the Caribbean
Region (Bowen et al., 1996).
Additionally, data on hawksbill turtle
diet composition and foraging behavior
suggest that this high-density hawksbill
population may play a significant role
in maintaining sponge species diversity
in the nearshore benthic communities of
Mona and Monito Islands (van Dam and
Diez, 1997).

Hawksbills utilize both low- and high-
energy nesting beaches in tropical
oceans of the world. Both insular and
mainland nesting sites are known.
Hawksbills will nest on small pocket
beaches and, because of their small
body size and great agility, can traverse
fringing reefs that limit access to other
species.

Nesting within the southeastern
United States occurs principally in
Puerto Rico and in the U.S. Virgin

Islands, with the most important sites
being Mona Island in Puerto Rico and
Buck Island Reef National Monument in
the U.S. Virgin Islands. Mona Island
supports the largest population of
nesting hawksbill turtles in the U.S.
Caribbean. Considerable nesting also
occurs on the beaches of Culebra,
Vieques, and mainland Puerto Rico, as
well as St. Croix, St. John, and St.
Thomas.

The waters surrounding Mona Island
also support a small green turtle
population, which possibly is surviving
only because of Mona’s remoteness and
the full-time presence of Puerto Rico
Department of Natural and
Environmental Resources fisheries/
wildlife enforcement personnel. Limited
green turtle nesting still occurs on Mona
Island.

Definition of Critical Habitat

Critical habitat is defined in section
3(5)(A) of the ESA as *(i) the specific
areas within the geographical area
occupied by the species * * * on which
are found those physical or biological
features (I) essential to the conservation
of the species and (Il) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species * * *
upon a determination by the Secretary
that such areas are essential for the
conservation of the species.” (see 16
U.S.C. 1532(5)(A)). The term
“‘conservation,” as defined in section
3(3) of the ESA, means “* * * to use
and the use of all methods and
procedures which are necessary to bring
any endangered species or threatened
species to the point at which the
measures provided pursuant to this Act
are no longer necessary.” (see 16 U.S.C.
1532(3)).

In designating critical habitat, NMFS
must consider the requirements of the
species, including (1) Space for
individual and population growth, and
for normal behavior; (2) food, water, air,
light, minerals, or other nutritional or
physiological requirements; (3) cover or
shelter; (4) sites for breeding,
reproduction, or rearing of offspring;
and, generally, (5) habitats that are
protected from disturbance or are
representative of the historic
geographical and ecological
distributions of the species (see 50 CFR
424.12(b)).

In addition to these factors, NMFS
must focus on and list the known
physical and biological features
(primary constituent elements) within
the designated area(s) that are essential
to the conservation of the species and
that may require special management
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considerations or protection. These
essential features may include, but are
not limited to, breeding/nesting areas,
food resources, water quality and
guantity, and vegetation and soil types
(see 50 CFR 424.12(b)).

Need for Special Management
Considerations or Protection

In order to assure that the essential
areas and features described in previous
sections are maintained or restored,
special management measures may be
needed. Activities that may require
special management considerations for
listed green and hawksbill turtle
foraging and developmental habitats
include, but are not limited to, the
following:

(1) Vessel traffic—Propeller dredging
and anchor mooring severely disrupt
benthic habitats by crushing coral,
breaking seagrass root systems, and
severing rhizomes. Propeller dredging
and anchor mooring in shallow areas are
major disturbances to even the most
robust seagrasses. Trampling of seagrass
beds and live bottom, a secondary effect
of recreational boating, also disturbs
seagrasses and coral.

(2) Coastal construction—The
development of marinas and private or
commercial docks in inshore waters can
negatively impact turtles through
destruction or degradation of foraging
habitat. Additionally, this type of
development leads to increased boat
and vessel traffic, which may result in
higher incidences of propeller- and
collision-related mortality.

(3) Point and non-point source
pollution—Highly colored, low salinity
sewage discharges may provoke
physiological stress upon seagrass beds
and coral communities and may reduce
the amount of sunlight below levels
necessary for photosynthesis. Nutrient
over-enrichment caused by inorganic
and organic nitrogen and phosphorous
from urban and agricultural run-off and
sewage can also stimulate algal growth
that can smother corals and seagrasses,
shade rooted vegetation, and diminish
the oxygen content of the water.

(4) Fishing activities—Incidental
catch during commercial and
recreational fishing operations is a
significant source of sea turtle mortality.
Additionally, the increased vessel traffic
associated with fishing activities can
result in the destruction of habitat due
to propeller dredging and anchor
mooring.

(5) Dredge and fill activities—
Dredging activities result in direct
destruction or degradation of habitat as
well as incidental take of turtles.
Channelization of inshore and nearshore
habitat and the disposal of dredged

material in the marine environment can
destroy or disturb seagrass beds and
coral reefs.

(6) Habitat restoration—Habitat
restoration may be required to mitigate
the destruction or degradation of habitat
that can occur as a result of the
activities previously discussed.
Additionally, habitat degradation
resulting from such episodic natural
stresses as hurricanes and tropical
storms may require special mitigation
measures.

Activities That May Affect Critical
Habitat

A wide range of activities funded,
authorized, or carried out by Federal
agencies may affect the critical habitat
requirements of listed green and
hawksbill turtles. These include, but are
not limited to, authorization by the U.S.
Army Corps of Engineers for beach
renourishment, dredge and fill
activities, coastal construction such as
the construction of docks and marinas,
and installation of submerged pipeline;
actions by the U.S. Environmental
Protection Agency (EPA) to manage
freshwater discharges into waterways;
regulation of vessel traffic by the U.S.
Coast Guard; U.S. Navy activities;
authorization of oil and gas exploration
by the Minerals Management Service
(MMS); authorization of changes to state
coastal zone management plans by
NOAA'’s National Ocean Service; and
management of commercial fishing and
protected species by NMFS.

The Federal agencies that will most
likely be affected by this critical habitat
designation include the U.S. Army
Corps of Engineers, the EPA, the U.S.
Coast Guard, the U.S. Navy, the MMS,
and NOAA. This designation provides
clear notification to these agencies,
private entities, and the public of the
existence of marine critical habitat for
listed green and hawksbill turtles in the
U.S. Caribbean, the boundaries of that
habitat, and the protection provided for
that habitat by the interagency
consultation process, pursuant to
section 7 of the ESA. This designation
will also assist these agencies and others
in evaluating the potential effects of
their activities on listed green and
hawksbill turtles and their critical
habitat and in determining when
consultation with NMFS would be
appropriate.

Significance of Designating Critical
Habitat

The designation of critical habitat
does not, in and of itself, restrict human
activities within an area or mandate any
specific management or recovery action.
A critical habitat designation

contributes to species conservation
primarily by identifying critically
important areas and by describing the
features within those areas that are
essential to the species, thus alerting
public and private entities to the area’s
importance. Under the ESA, the only
regulatory impact of a critical habitat
designation is through the provisions of
section 7. Section 7 applies only to
actions with Federal involvement (e.g.,
authorized, funded, conducted), and
does not affect exclusively state or
private activities.

Under the section 7 provisions, a
critical habitat designation requires
Federal agencies to ensure that any
action they authorize, fund, or carry out
is not likely to adversely modify or
destroy the designated critical habitat.
Activities that adversely modify or
destroy critical habitat are defined as
those actions that “appreciably
diminish the value of critical habitat for
both the survival and recovery” of the
species (see 50 CFR 402.02). Regardless
of a critical habitat designation, Federal
agencies must ensure that their actions
are not likely to jeopardize the
continued existence of the listed
species. Activities that jeopardize a
species are defined as those actions that
“reasonably would be expected, directly
or indirectly, to reduce appreciably the
likelihood of both the survival and
recovery” of the species (see 50 CFR
402.02). Using these definitions,
activities that destroy or adversely
modify critical habitat may also be
likely to jeopardize the species.
Therefore, the protection provided by a
critical habitat designation generally
duplicates the protection provided
under the section 7 jeopardy provision.

A designation of critical habitat, in
addition to emphasizing and alerting
public and private entities to the critical
importance of said habitat to listed
species, provides a clear indication to
Federal agencies regarding when section
7 consultation is required, particularly
in cases where the action would not
result in direct mortality, injury, or
harm to individuals of a listed species
(e.g., an action occurring within the
critical area when a migratory species is
not present). The critical habitat
designation, describing the essential
features of the habitat, also assists
Federal action agencies in determining
which activities conducted outside the
designated area are subject to section 7
(i.e., activities that may affect essential
features of the designated area). For
example, discharge of sewage or
disposal of waste material, or
construction activities that could lead to
soil erosion and increased
sedimentation in waters in, or adjacent



Federal Register/Vol. 63,

No. 170/Wednesday, September 2, 1998/Rules and Regulations

46697

to, a critical habitat area may affect an
essential feature of the designated
habitat (water quality) and would be
subject to the provisions of section 7 of
the ESA.

A critical habitat designation also
assists Federal agencies in planning
future actions since the designation
establishes, in advance, those habitats
that will be given special consideration
during section 7 consultations. With a
designation of critical habitat, potential
conflicts between projects and
endangered or threatened species can be
identified and possibly avoided early in
the agency’s planning process.

Another indirect benefit of a critical
habitat designation is that it helps focus
Federal, state, and private conservation
and management efforts in such areas.
Management efforts may address special
considerations needed in critical habitat
areas, including conservation
regulations to restrict private as well as
Federal activities. The economic and
other impacts of these actions would be
considered at the time of those proposed
regulations and, therefore, are not
considered in the critical habitat
designation process. Other Federal,
state, and local laws or regulations, such
as zoning or wetlands protection, may
also provide special protection for
critical habitat areas.

Consideration of Economic,
Environmental, and Other Factors

The economic, environmental, and
other impacts of a critical habitat
designation have been considered and
evaluated. NMFS identified present and
anticipated activities that (1) may
adversely modify the areas being
considered for designation and/or (2)
may be affected by a designation. An
area may be excluded from a critical
habitat designation if NMFS determines
that the overall benefits of exclusion
outweigh the benefits of designation,
unless the exclusion will result in the
extinction of the species (see 16 U.S.C.
1533(b)(2)).

The impacts considered in this
analysis are only those incremental
impacts specifically resulting from the
critical habitat designation, above the
economic and other impacts attributable
to listing the species or resulting from
other authorities. Since listing a species
under the ESA provides significant
protection to a species’ habitat, in many
cases the economic and other impacts
resulting from the critical habitat
designation, over and above the impacts
of the listing itself, are minimal (see
Significance of Designating Critical
Habitat section of this final rule). In
general, the designation of critical
habitat highlights geographical areas of

concern and reinforces the substantive
protection resulting from the listing
itself.

Impacts attributable to listing include
those resulting from the “‘take”
prohibitions contained in section 9 of
the ESA and in associated regulations.
“Take,” as defined in the ESA, means to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct (see 16 U.S.C. 1532(19)). Harm
can occur through destruction or
modification of habitat (whether
designated as critical or not) that
significantly impairs essential
behaviors, including breeding, feeding,
or sheltering.

Expected Economic Impacts of
Designating Critical Habitat

The economic impacts to be
considered in a critical habitat
designation are the incremental effects
of critical habitat designation above the
economic impacts attributable to listing
or attributable to authorities other than
the ESA (see Consideration of
Economic, Environmental and Other
Factors section of this final rule).
Incremental impacts result from special
management activities in areas outside
the present distribution of the listed
species that have been determined to be
essential to the conservation of the
species. However, NMFS has
determined that the present range of
both species contains sufficient habitat
for their conservation. Therefore, NMFS
finds that there are no incremental
economic impacts associated with this
critical habitat designation.

Summary of Comments Received in
Response to the Proposed Rule

NMFS solicited information and
comments from the public (62 FR 6934,
February 14, 1997 and 62 FR 66584,
December 19, 1997), and considered all
comments received during the public
comment period (ending on February
17, 1998) to make this final
determination.

During the comment period, NMFS
held three public hearings on the
proposed rule. During the public
hearings, five oral testimonies and nine
written comments were received from
private citizens, government officials
and environmental organizations. No
comments were received on the
proposed rule outside the realm of the
public hearings.

The testimony and comments
received during the public hearings
generally fell into one of the following
categories: (1) Those who were in favor
of the designation as proposed; (2) those
who were in favor of the designation as

proposed, but recommended that
additional areas be considered for
designation; and (3) those who were in
favor of the designation, but concerned
about the possibility of future use
restrictions in the designated areas.
Comments are addressed by category as
follows:

Category 1: Those who were in favor
of the designation as proposed. Several
comments supported the designation as
proposed, discussing the importance of
habitat protection in the proposed areas.

Response: NMFS agrees that habitat
protection is vital to the recovery and
conservation of listed species and is,
therefore, designating critical habitat for
green and hawksbill turtles as proposed.

Category 2: Those who were in favor
of the designation as proposed, but
recommended that additional areas be
considered for designation. Several
commenters recommended that, in
addition to the areas proposed for
designation, other areas in Puerto Rico
and the Caribbean should be considered
for critical habitat designation as well.
One commenter recommended that
Culebra, Mona, and Monito islands be
designated for both green and hawksbill
turtles rather than as proposed, and
another commenter asked why NMFS
had not considered protection for
Vieques Island, located approximately 9
miles south of Culebra.

Response: NMFS was originally
petitioned to designate critical habitat to
include only the waters surrounding the
Islands of the Culebra Archipelago for
both green and hawksbill turtles. In the
Federal Register document announcing
receipt of the petition (62 FR 6934,
February 14, 1997), NMFS requested
additional information regarding other
areas in the Caribbean where the
designation of critical habitat for listed
sea turtle species may be warranted.
During review of the petition, NMFS
determined that there were not enough
data to support the inclusion of Culebra
as critical habitat for hawksbill turtles;
however, NMFS determined that there
was substantial information, from other
sources, to conclude that Mona and
Monito Islands warranted designation as
critical habitat for this species.

NMFS does not have information to
support the inclusion of other areas in
Puerto Rico and the Caribbean in this
critical habitat designation. However,
when NMFS acquires information to
support the designation of critical
habitat for green and hawksbill turtles
in areas not covered by this designation,
that information will be considered and,
if warranted, NMFS will propose a
modification to this designation.

Category 3: Those who were in favor
of the designation, but concerned about
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the possibility of future use restrictions
in the designated areas. One commenter
expressed concern that future use of the
designated areas by the public,
fisherman, and the tourism industry
may be restricted.

Response: NMFS has not proposed
any special management actions for the
designated critical habitat areas. If
NMFS determines that certain
management considerations, such as
those listed in the Need for Special
Management Considerations or
Protections section of this final rule, are
necessary to sufficiently protect the
designated habitat areas, NMFS will
propose a separate regulation, which
will include a public comment period
and public hearings.

Critical Habitat; Geographic Extent

NMFS is designating the waters
surrounding Culebra, Mona, and Monito
Islands, Puerto Rico, as critical habitat
necessary for the continued survival and
recovery of green and hawksbill turtles
in the region. Critical habitat for listed
green turtles includes waters extending
seaward 3 nm (5.6 km) from the mean
high water line of Culebra Island, Puerto
Rico. These waters include Culebra’s
outlying Keys, including Cayo Norte,
Cayo Ballena, Cayos Geniqui, Isla
Culebrita, Arrecife Culebrita, Cayo de
Luis Pefa, Las Hermanas, EI Mono,
Cayo Lobo, Cayo Lobito, Cayo Botijuela,
Alcarraza, Los Gemelos, and Piedra
Steven (see Figure 1). Culebra Island lies
approximately 16 nm (29.7 km) east of

the northeast coast of mainland Puerto
Rico. The area in general is bounded
north to south by 18°24' North to 18°14'
North and east to west by 65°11' West
and 65°25' West.

Critical habitat for listed hawksbill
turtles includes waters extending
seaward 3 nm (5.6 km) from the mean
high water line of Mona and Monito
Islands, Puerto Rico. (see Figure 2).
Mona Island lies approximately 39 nm
(72 km) west of the southwest coast of
mainland Puerto Rico. The area in
general is bounded north to south by
18°13' North to 18°00’ North and east to
west by 67°48' West and 68°01' West.

Note: Figures 1 and 2 will not be published
in the Code of Federal Regulations.

BILLING CODE 3510-22-P
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Figure 1—Critical Habitat for Green Turtles. Critical Habitat Includes Waters Extending Seaward 3 nm (5.6 km) From

the Mean High Water Line of Isla de Culebra (Culebra Island), Puerto Rico
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Figure 2—Critical Habitat for Hawksbill Turtles. Critical Habitat Includes Waters Extending Seaward 3 nm (5.6 km)
From the Mean High Water Line of Isla de Mona (Mona Island) and Isla Monito (Monito Island), Puerto Rico
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Classification

The Assistant Administrator for
Fisheries, NOAA (AA) has determined
that this rule is not significant for
purposes of Executive Order (E.O.)
12866.

This rule does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act.

NMPFS is designating only areas
within the current range of these sea
turtle species as critical habitat;
therefore, this designation will not
impose any additional requirements or
economic effects upon small entities,
beyond those which may accrue from
section 7 of the ESA. Section 7 requires
Federal agencies to insure that any
action they carry out, authorize, or fund
is not likely to jeopardize the continued
existence of any listed species or result
in the destruction or adverse
modification of critical habitat (ESA
§7(a)(2)). The consultation requirements
of section 7 are nondiscretionary and
are effective at the time of species’
listing. Therefore, Federal agencies must
consult with NMFS and ensure their
actions do not jeopardize a listed
species, regardless of whether critical
habitat is designated.

In the future, should NMFS determine
that designation of habitat areas outside
either species’ current range is
necessary for conservation and recovery,
NMFS will analyze the incremental
costs of that action and assess its
potential impacts on small entities, as
required by the Regulatory Flexibility
Act.

Accordingly, the Assistant General
Counsel for Legislation and Regulation
of the Department of Commerce
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that the proposed rule,
if adopted, would not have a significant
economic impact of a substantial
number of small entities, as described in
the Regulatory Flexibility Act. No
comments were received regarding this
certification. As a result, no regulatory
flexibility analysis was prepared.

NOAA Administrative Order 216—6
states that critical habitat designations
under the ESA are categorically
excluded from the requirement to
prepare an EA or an environmental
impact statement. However, in order to
more clearly evaluate the impacts of the
critical habitat designation, NMFS
prepared an EA. Copies of the
assessment are available upon request
(see ADDRESSES).

References

The complete citations for the
references used in this document can be

obtained by contacting Michelle Rogers,
NMFS (see FOR FURTHER INFORMATION
CONTACT).

List of Subjects in 50 CFR Part 226
Endangered and threatened species.

Dated: August 26, 1998.
Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR part 226 is amended
as follows:

PART 226—DESIGNATED CRITICAL
HABITAT

1. The authority citation for part 226
continues to read as follows:

Authority: 16 U.S.C. 1533.

2. Sections 226.72 and 226.73 are
added to subpart D to read as follows:

§226.72 Green Sea Turtle (Chelonia
mydas).

(a) Culebra Island, Puerto Rico—
Waters surrounding the island of
Culebra from the mean high water line
seaward to 3 nautical miles (5.6 km).
These waters include Culebra’s outlying
Keys including Cayo Norte, Cayo
Ballena, Cayos Geniqui, Isla Culebrita,
Arrecife Culebrita, Cayo de Luis Pefa,
Las Hermanas, EI Mono, Cayo Lobo,
Cayo Lobito, Cayo Botijuela, Alcarraza,
Los Gemelos, and Piedra Steven.

(b) [Reserved]

§226.73 Hawksbill Sea Turtle
(Eretmochelys imbricata).

(a) Mona and Monito Islands, Puerto
Rico—Waters surrounding the islands of
Mona and Monito, from the mean high
water line seaward to 3 nautical miles
(5.6 km).

(b) [Reserved].

[FR Doc. 98-23533 Filed 9-1-98; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 980429110-8110-01; I.D.
081998A]

Fisheries off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Closures of the
Ocean Recreational Salmon Fisheries
From Cape Alava to Queets River,
Washington, and Leadbetter Point,
Washington, to Cape Falcon, Oregon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Closures; request for comments.

SUMMARY: NMFS announces the closures
of the ocean recreational salmon
fisheries from Cape Alava to Queets
River, Washington, and Leadbetter
Point, Washington, to Cape Falcon,
Oregon, that were effective at midnight,
August 9, 1998. This action was
necessary to conform to the 1998
management measures and was
intended to ensure conservation of coho
and chinook salmon as well as to
maximize the harvest of coho and
chinook salmon without exceeding the
ocean share allocated to the recreational
fishery in these subareas.

DATES: Closures effective 2400 hours
local time, August 9, 1998. Comments
will be accepted through September 16,
1998.

ADDRESSES: Comments may be mailed to
William Stelle, Jr., Regional
Administrator, Northwest Region,
National Marine Fisheries Service,
NOAA, 7600 Sand Point Way NE.,
Building 1, Seattle, WA 98115-0070.
Information relevant to this document is
available for public review during
business hours at the same office.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson, 206-526-6140.
SUPPLEMENTARY INFORMATION:
Regulations governing the ocean salmon
fisheries at 50 CFR 660.409(a)(1) state
that when a quota for the commercial or
the recreational fishery, or both, for any
salmon species in any portion of the
fishery management area is projected by
the Regional Administrator to be
reached on or by a certain date, the
Secretary will, by an inseason action
issued under 50 CFR 660.411, close the
commercial or recreational fishery, or
both, for all salmon species in the
portion of the fishery management area
to which the quota applies as of the date
the quota is projected to be reached.

In the 1998 management measures for
ocean salmon fisheries (63 FR 24973,
May 6, 1998), NMFS announced that the
recreational fishery in the area from
Cape Alava to Queets River opened for
all salmon on August 3, 1998, through
the earlier of September 24 or 600 coho
subarea quota, with an inseason
management guideline of 100 chinook,
and Leadbetter Point to Cape Falcon
opened for all salmon on August 3,
1998, through earlier of September 24,
1998, or 7,000 coho subarea quota, with
an inseason management guideline of
1,050 chinook.

The best available information on
August 7, 1998, indicated that the catch
and effort data and projections
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supported closure of the recreational
fisheries in these subareas at midnight,
August 9, 1998, in order to prevent the
catch in each subarea from exceeding its
subarea quota.

The projected catch for Cape Alava to
Queets River, Washington through
August 9, 1998, was 50-100 fish over
the 600 coho quota. However,
recreational representatives from the
Queets River to Leadbetter Point,
Washington subarea, whose coho quota
had not been reached, agreed to a
transfer of a portion of this subarea’s
allotment to cover any overage in the
Cape Alava to Queets River 600 coho
quota. After closure, the estimated catch
reported through August 9, 1998, was
596 coho salmon, a transfer of quota
unnecessary.

The estimated catch through August 9
for Leadbetter Point, Washington to
Cape Falcon, Oregon was 6,109 fish
compared to the 7,000 coho quota. The
catch was close enough to the quota that
all parties agreed not to add another day
of fishing to capture the 891 coho

remaining in the quota because of the
potential to exceed the 7,000 fish quota
due to potential higher weekend fishing
effort on August 9. There is the potential
in this subarea for an extra day of
fishing if the subarea to the north,
Queets River to Leadbetter Point,
Washington, does not meet it’s 7,400
coho quota. Any reopening will be
announced through the inseason action
procedure of the Coast Guard broadcast
and telephone hotline listed here.

As required by 50 CFR 660.409(b), the
Regional Administrator consulted with
representatives of the Pacific Fishery
Management Council, the Washington
Department of Fish and Wildlife and the
Oregon Department of Fish and
Wildlife. The States of Washington and
Oregon manage the recreational
fisheries in state waters adjacent to this
area of the exclusive economic zone in
accordance with this Federal action. As
provided by the inseason action
procedures of 50 CFR 660.411, actual
notice to fishermen of these actions was
given prior to 2400 hours local time,

August 9, 1998, for the closures by
telephone hotline numbers 206-526—
6667 and 800—662—-9825, and by U.S.
Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF-FM and
2182 kHz. Because of the need for
immediate action to manage the fishery
to achieve but not exceed the quota,
NMPFS has determined that good cause
exists for this action to be issued
without affording a prior opportunity
for public comment. This action does
not apply to other fisheries that may be
operating in other areas.

Classification

This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 27, 1998.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-23660 Filed 9-1-98; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 400
RIN 0563-AB66
General Administrative Regulations;

Nonstandard Underwriting
Classification System

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to remove
and reserve Subpart O of the General
Administrative Regulations, effective for
the 2000 (2001 for Texas and Arizona
and California Citrus) and succeeding
crop years. This proposed action is
intended to eliminate the unintended
adverse effects of the Nonstandard
Underwriting Classification System
(NCS), simplify and update program
underwriting rules consistent with the
program’s current and future anticipated
experience, and to ensure that crop
insurance premiums are applied to all
producers in a fair and consistent
manner.

DATES: Written comments and opinions
on this proposed rule and related
preliminary cost-benefit analysis will be
accepted until close of business October
19, 1998 and will be considered when
the rule and cost-benefit analysis are to
be made final.

ADDRESSES: Interested persons are
invited to submit written comments to
the Director, Claims and Underwriting
Services Division, Risk Management
Agency, United States Department of
Agriculture, 1400 Independence
Avenue, S.W., STOP 0803, room 6749—
S, Washington, D.C., 20250-0803. A
copy of each response will be available
for public inspection and copying from
7:00 a.m. to 4:30 p.m., EDT, Monday
through Friday, except holidays, at the
above address.

FOR FURTHER INFORMATION CONTACT: For
further information and a copy of the

preliminary cost-benefit analysis to the
General Administrative Regulations;
Nonstandard Underwriting
Classification System, contact Michael
F. Hand, Director, Claims and
Underwriting Services Division, Risk
Management Agency, at the
Washington, D.C. address listed above,
telephone (202) 720-3439.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) has determined this rule to be
economically significant and, therefore,
this rule has been reviewed by OMB.

Cost-Benefit Analysis

A preliminary cost-benefit analysis
has been completed and is available to
interested persons at the address listed
above. The preliminary cost-benefit
analysis summarizes the impact of the
rule in the following manner:

(1) NCS first was established in 1991
as an effort to control losses attributed
to persons whose insurance experience
differed materially from the norm for an
area. For a number of reasons, it has
come under criticism;

(2) A review of the current NCS
process determined that it cannot meet
desired performance goals under any
circumstances. Therefore, a replacement
is needed;

(3) Recent actuarial research and
premium rate models developed for
other products indicate that the current
actuarial processes used by FCIC do not
produce an adequate premium rate for
yields lower than the county average in
many situations, especially when the
county average premium rate is
relatively low. A simulation of the
effects of higher premium rates at the
lower yields indicates that the NCS-
rated premiums paid by the few NCS
individuals who chose to insure can be
replaced. In addition, additional
premiums will be collected from
persons who have not yet been detected
by the NCS, thereby reducing the
number of persons who might qualify
even if NCS were continued;

(4) This analysis concludes that the
benefits of the current NCS are
extremely small in terms of recovering
accrued losses paid by individuals who
are selected under it. It is a labor-
intensive system that requires
substantial resources, both computer
and human, to operate. It adds

complexity to the delivery of the crop
insurance product. In the aggregate, the
benefits are small compared to the
resources expended for its operation;
and

(5) The proposed alternative process
is consistent with the mandates of the
Federal Crop Insurance Act that require
simplification of the program to the
maximum extent while assuring
actuarial soundness. More producers
will be affected in any year under the
alternative, but many of these producers
ultimately may have been selected
under the NCS after 3 or more losses
had occurred. The alternative targets
specific units that may be the primary
cause of losses rather than affecting the
entire operation of individuals. It does
not create the stigma currently
associated with the NCS. The alternative
is demonstrated to be actuarially sound,
with the effect of reducing excess losses
currently carried in the baseline. This
reduction in excess losses offsets
additional subsidies to producers and
insurance providers that result from the
change. The additional cost to
producers occurs solely because those
persons selected for the NCS now
overwhelmingly elect to cancel
insurance coverage rather than pay the
sharply higher premiums that are
imposed under it.

FCIC encourages and welcomes any
comments you may have with respect to
the preliminary cost-benefit analysis
findings. Before publishing the final
rule, FCIC will complete a final cost-
benefit analysis and your comments will
be taken into consideration in
developing that final cost-benefit
analysis.

Paperwork Reduction Act of 1995

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

Unfunded Mandates Reform Act of
1995

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments or the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
State, local, and tribal governments or
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the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
NCS program determinations are
applied equally to all producers on a
county basis and affect only a small
number of policyholders (approximately
1-2 percent of all policyholders
nationwide). Further, since this rule
proposes to eliminate the NCS program,
the burden on the insurance providers
will be significantly reduced. Therefore,
this action is determined to be exempt
from the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605), and no
Regulatory Flexibility Analysis was
prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action against
FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental

Assessment nor an Environmental
Impact Statement is needed.

Background

FCIC proposes to remove and reserve
the General Administrative Regulations
(7 CFR part 400, subpart O;
Nonstandard Underwriting
Classification System) effective for the
2000 (2001 for Texas and Arizona and
California Citrus) and succeeding crop
years.

NCS began as an underwriting process
in 1991 to identify those insureds who
were collecting a disproportionate
percentage of all crop insurance
indemnities and individually adjust
their coverages and rates to offset their
higher risk. NCS has been used to avoid
inequitable, across-the-board rate
increases which would otherwise be
required to achieve actuarial
sufficiency.

Under NCS, rate increases can be
substantial, and coverage reductions
severe, depending upon an insured’s
loss experience. Insureds selected may
request a reconsideration, followed by
two levels of appeal. The insured also
retains recourse to formal litigation.

Insureds are selected for NCS based
on loss frequency and loss severity as
compared with general crop insurance
experience in the area. An insured must
have at least three years of insurance
experience in which indemnities exceed
the annual premiums paid by the
producer. Loss years also must represent
60 percent or more of the years the
person was insured during the 10-year
base period. To meet the loss severity
requirement, the insured generally must
have an “‘adjusted loss ratio” (a loss
ratio adjusted to account for different
premium rate levels) of 2.0 or greater.
Loss severity requirements are
established by crop and region to
recognize different premium rate levels
between different crops and regions.

The NCS process is standardized to
ensure equitable treatment of all
insureds. Disaster adjustment
procedures have been developed to
recognize catastrophic conditions
affecting crop production. Under this
process, the loss history of the insured
is adjusted when area-wide disasters
affect crop production. For years in
which the county yield deviates greatly
from the long-term county average, a
factor is determined to reduce the
amount of indemnity which is used for
NCS purposes for that crop year, thus
mitigating the effect of widespread crop
disasters.

NCS has been criticized by producers
and their representatives for several
years and became a major issue with the
repetitive floods in the Upper Midwest

and multi-year droughts in the
Southwest. Complaints have included
claims that the current NCS procedures:
(1) do not adequately exclude
widespread causes of loss (disaster
adjustment) as intended; (2) fail to
recognize diverse conditions within a
county; (3) unfairly impact new or
marginally profitable insureds caught by
repetitive disasters; (4) set too high a
premium for those insureds listed; and
(5) are applied unfairly to non-NCS
insureds through share arrangements
with insureds selected for NCS.
Additionally, the current NCS process
can be complicated to explain to the
insureds and their agents who service
crop insurance policies. The NCS
process is also labor intensive for RMA
and insurance providers at a time of
increasingly smaller budgets and
reduced resources. Reducing or
eliminating program regulations that
provide little benefit or can be
accomplished through other more
appropriate or cost efficient means is
consistent with the Federal Crop
Insurance Act requirement for
simplification and the Administration’s
emphasis for regulatory reduction.

On Wednesday, September 17, 1997,
FCIC published an Advanced Notice of
Proposed Rulemaking (ANPR) in the
Federal Register at 62 FR 48798 to
announce a public comment period and
to seek comments from the public on
options to improve NCS. Following
publication of the ANPR, the public was
afforded 30 days to submit written
comments and opinions. Twenty-two
comments were received from crop
insurance agents, producers, insurance
providers, and producer associations in
response to the ANPR.

Three comments received from a crop
insurance agent and insurance provider
were substantive and contained
proposals that were considered in the
review process. The proposals included
using a yield floor surcharge as a means
of increasing rates for producers with
below average production histories and
a recommendation to reinstate
experience tables, which had been used
in the past to surcharge insurance
premiums on the basis of the producer’s
loss ratio. Additionally, nine comments
recommended that NCS be eliminated
altogether, six suggested that a
moratorium be imposed while further
study was conducted, four noted that
the current actual production history
(APH) program sufficiently addresses
adverse crop insurance loss experience,
and one did not address NCS
specifically, advocating a production
expense insurance plan in place of the
current crop insurance program.
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FCIC stated in the advanced notice
that if NCS were eliminated, with no
additional action taken for adverse loss
experience, the average policy premium
would have to increase by $78 to offset
NCS losses not currently used to
calculate premium rates. FCIC’s
objective has been to derive an
alternative that would result in an
equitable process to charge appropriate
premiums for insureds with adverse
experience, but not to the extent of the
premium increases that can result under
the current NCS program.

The current APH process assesses
higher premiums on insureds with
lower than average yields. Three
comments suggested that the APH
process could be used to offset the
increased rates that would be necessary
if NCS were abolished. RMA analyses
conducted during the development of
the Revenue Assurance crop insurance
program, and separately in a study
conducted by Millman and Robertson (a
consulting actuarial firm), indicate a
need to raise the rates for insureds with
lower than average yields. RMA has
reviewed its current APH program and
developed an alternative rating
methodology to adjust premium rates
for below average yields to compensate
for the additional risk associated with
adverse loss experience. RMA
recognizes that further analysis and
study had to be completed of NCS
producers and their adverse experience
to determine the impact on the crop
insurance program.

A recommendation from the ANPR
relating to yield floor surcharges
suggested that rates should be increased
based on the number of times producers
fall below the yield floor. For the major
crops, premium rates are calculated on
the actual APH yield, recognizing the
risk for that yield (for other crops, there
are procedures that apply a 5 percent
surcharge to the applicable rates found
on the actuarial table in order to
accomplish the same result). The
comment to the ANPR suggested that for
every succeeding year a producer falls
below the floor, the premium surcharge
would be raised to recognize the
increased risk associated with lower
actual yields.

RMA examined increasing premium
rates based on the producer’s lower
APH yields and using a yield floor
surcharge to determine if this process
would adequately address the need for
increased premiums to account for
adverse loss histories based on the
frequency and severity of losses.
Surcharges based on the frequency with
which floor yields apply are not
effective because they would not serve
to simplify administration of the crop

insurance program and could penalize
insureds under prolonged and
unfavorable growing conditions. The
administrative complexities of this
suggestion outweighed the expected
program benefits.

By February 1998, RMA had
completed the final review of the NCS
program. The results indicated that
modifying the existing NCS regulations
would not address most of the criticism.
The review also confirmed that the
overall impact of NCS was relatively
small. For the 1997 crop year, NCS was
applied to approximately 50,000 crop
policies, equaling 1-2 percent of the
total crop policies nationwide. NCS
included approximately $2.2 billion
(about 2 percent of the total) in liability
and $0.9 billion (nearly 10 percent of
the total ) in losses during the life of the
program.

The review indicated that NCS had
been applied to only a small percentage
of the total number of insureds who had
collected at least three losses, had
adverse loss ratios, and were
responsible for a significant share of the
losses paid. The analysis also indicated
that the number of active NCS policies
had declined 52 percent from 1996 to
1997 (4,800 to 2,300) and that the
liability associated with NCS policies
declined from $37 million in 1996 to
only $20 million in 1997.

The results indicated that many
insureds selected for NCS canceled their
insurance policies because, in general,
NCS was applied after losses had
reached a point where the cost was too
high for these insureds to continue to
participate in the program. The
conclusion was that any replacement to
NCS must intervene more quickly before
losses are too great to expect recovery.

The Federal Crop Insurance Act, as
amended, directs the premium rate to be
adequate to cover anticipated losses and
a reasonable reserve. Program
improvements, including revised APH
procedures, improved policy
underwriting, updated T-yields, other
actuarial modifications, and improved
producer tracking implemented since
1991 have corrected many of the
problem areas that created the need for
NCS.

In order to correct the identified NCS
deficiencies, RMA determined that any
rate adjustment must fit the existing
actuarial structure, avoid excessive
operational changes, and promote
simplification, as mandated by the
Federal Crop Insurance Act.

When the existing NCS regulation is
removed, RMA will replace NCS with
an alternative rating system that
increases the rate for insureds with
lower than average yields in recognition

of the additional risk associated with
these insureds. This change in the rating
process will be more proactive in
recognizing situations which may result
in adverse loss experience and
determining a rate appropriate for these
situations.

By using an alternative that simply
requires adjustment to the current rating
methodology as a replacement for NCS,
the proposed removal of the NCS
regulation can be implemented
beginning with crops planted in the fall
of 1998. The general financial impact on
insureds will be variable (but generally
moderate) rate increases for those units
with lower than average yields. More
specific details on the financial impact
of this action can be found in the “cost-
benefit analysis’.

By implementing this alternative
rating process, RMA will: (1) eliminate
the “lag” year currently included in the
process; (2) make adjustments
automatic, thereby improving the
process for insureds, agents, and RMA,;
(3) incorporate the adjustments into the
actuarial tables, which will eliminate
the currently maintained lists and
required notification requirements; (4)
calculate adjustments on a unit rather
than policyholder basis; and (5) increase
premiums less abruptly once
adjustments are triggered.

List of Subjects in 7 CFR Part 400

Crop insurance, Nonstandard
Underwriting Classification System.

Proposed Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby proposes
to amend 7 CFR part 400, subpart O, as
follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subpart O—Nonstandard Underwriting
Classification System; Regulations for
the 1991 and Succeeding Crop Years

1. The authority citation for 7 CFR
part 400, subpart O, is revised to read
as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

88400.301-400.309 (Subpart D) [Removed
and Reserved]

2. In part 400, subpart O is removed
and reserved.
John Zirschky,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-23523 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-08-P Department
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DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

Common Crop Insurance Regulations;
Grape Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Grape Crop Insurance Provisions to:
(1) allow grape producers in Idaho,
Oregon, and Washington to select one
price election and one coverage level for
each varietal group specified in the
Special Provisions; and (2) provide year-
round coverage in California, Idaho,
Mississippi, Oregon, Texas, and
Washington for insureds with no break
in coverage from the prior crop year.
The intended effect of this action is to
provide policy changes to better meet
the needs of the insured.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business October 2, 1998
and will be considered when the rule is
to be made final. The comment period
for information collections under the
Paperwork Reduction Act of 1995
continues through November 2, 1998.
ADDRESSES: Interested persons are
invited to submit written comments to
the Director, Product Development
Division, Federal Crop Insurance
Corporation, United States Department
of Agriculture, 9435 Holmes Road,
Kansas City, MO 64131. A copy of each
response will be available for public
inspection and copying from 7:00 a.m.
to 4:30 p.m., CDT, Monday through
Friday, except holidays, at the above
address.

FOR FURTHER INFORMATION CONTACT:
Stephen Hoy, Insurance Management
Specialist, Product Development
Division, Federal Crop Insurance
Corporation, United States Department
of Agriculture, 9435 Holmes Road,
Kansas City, MO, 64131, telephone
(816) 926-7730.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
exempt for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

This rule proposes to amend the
information collection requirements
previously approved by OMB under

OMB control number 0563-0053
through October 31, 2000. This rule
proposes to: (1) allow grape producers
in Idaho, Oregon, and Washington to
select one price election and one
coverage level for each varietal group
specified in the Special Provisions, and
(2) provide year-round crop insurance
coverage for grapes in California, Idaho,
Mississippi, Oregon, Texas, and
Washington. All of the forms cleared
under OMB control number 0563-0053
represent the minimum information
necessary to determine eligibility and
losses qualifying for a payment due to
grape coverage.

Revised reporting estimates and
requirements for usage of OMB control
number 0563—0053 will be submitted to
OMB for approval under the provisions
of 44 U.S.C. chapter 35. The comment
period for information collections under
the Paperwork Reduction Act of 1995
continues through November 2, 1998.

The FCIC is seeking comments on the
following information collection request
(ICR).

Title: Multiple Peril Crop Insurance.

Respondents/Affected Entities: Parties
affected by the information collection
requirements included in this rule are
grape producers.

Abstract: This rule improves the
existing grape policy by: (1) allowing
grape producers in Idaho, Oregon, and
Washington to select one price election
and one coverage level for each varietal
group specified in the Special
Provisions, and (2) providing crop
insurance coverage in California, Idaho,
Mississippi, Oregon, Texas, and
Washington during the period when no
coverage currently exists. FCIC believes
the proposed policy will provide better
crop insurance coverage to grape
producers.

Estimate of Burden: Public reporting
burden for the collection of information
on all forms for the insurance of grapes
is estimated at 51.1 minutes per
participant because of the high degree of
automation associated with the data
collection.

Respondents: Grape producers.

Estimated Number of Respondents:
11,201.

Estimated Number of Responses Per
Respondent: 2.5.

Estimated Total Annual Burden on
Respondents: 3,842 hours.

FCIC is requesting comments on the
following: (a) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information has practical
utility; (b) the accuracy of the agency’s
estimate of the burden of the proposed
collection of information; (c) ways to

enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information gathering
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503.

The Office of Management and Budget
(OMB) is required to make a decision
concerning the collections of
information contained in this rule
between 30 and 60 days after
submission to OMB. Therefore, a
comment to OMB is best assured of
having full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment on the rule.

Unfunded Mandates Reform Act of
1995

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of UMRA) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
New provisions included in this rule
will not impact small entities to a
greater extent than large entities. Under
the current regulations, a producer is
required to complete an application and
an acreage report. If the crop is damaged
or destroyed, the insured is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity. This regulation
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does not alter those requirements. The
amount of work required of the
insurance companies delivering and
servicing these policies will not increase
significantly from the amount of work
currently required. This rule does not
have any greater or lesser impact on the
producer. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605) and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review of any determination made by
FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC proposes to amend the Common
Crop Insurance Regulations (7 CFR part
457) by revising 7 CFR 457.138 effective
for the 2000 and succeeding crop years.
The principal changes to the provisions
for insuring grapes are as follows:

1. Section 3—Add provisions to allow
grape producers in Idaho, Oregon, and
Washington to select one coverage level
and one price election for each varietal
group designated in the Special
Provisions. Previously, the Special
Provisions for these states did not
always allow different price elections or
coverage levels by varietal group, in
which case the coverage level and price
election designated by the insured

applied to all grapes in the county. In
addition, a provision is added to specify
that, in California, Idaho, Mississippi,
Oregon, Texas, and Washington, the
insured’s elected or assigned coverage
level or the ratio of the insured’s price
election to the maximum price election
offered may not be increased after
coverage begins if a cause of loss that
could or will reduce the yield of the
insured crop is evident prior to the time
that the change in coverage is requested.
This limitation will preclude insureds
with continuous coverage from
increasing the liability on their insured
acreage following a cause of loss that
could or will reduce the yield of the
crop.

2. Section 9—Specify that, in
California, Idaho, Mississippi, Oregon,
Texas, and Washington, for each
subsequent crop year this policy
remains continuously in force (policy
cancellation that results solely from
transferring to a different insurance
provider for a subsequent crop year will
not be considered a break in continuous
coverage), coverage begins on the day
immediately following the end of the
insurance period for the prior crop year.
According to the Common Crop
Insurance Policy, the insurance period
ends on the earliest of: (1) total
destruction of the insured crop on the
unit; (2) harvest of the unit; (3) the
calendar date contained in the Crop
Provisions for the end of the insurance
period; (4) abandonment of the crop on
the unit; or (5) as otherwise specified in
the crop provisions. The current Grape
Crop Provisions specify calendar dates
for the beginning and end of the
insurance period, thereby establishing a
minimum time period during which no
insurance coverage exists between crop
years in California, ldaho, Mississippi,
Oregon, Texas, and Washington. This
rule proposes to eliminate any lapse in
insurance coverage between crop years
regardless of when insurance coverage
ends for the crop year.

List of Subjects in 7 CFR Part 457
Crop insurance, Grape.

Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457 as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1998 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2. Section 457.138 is revised by
amending the introductory text to read
as follows:

§457.138 Grape Crop Insurance
Provisions.

The grape crop insurance provisions
for the 2000 and succeeding crop years

are as follows:
* * * * *

3. In §457.138, sections 3(b) and 3(c)
are amended and a new section 3(f) is
added to read as follows:

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities.

* * * * *

(b) In Idaho, Oregon, and Washington,
you may select only one price election
and only one coverage level for each
varietal group specified in the Special
Provisions.

(c) In all states except California,
Idaho, Oregon, and Washington, you
may select only one price election and
only one coverage level for all the
grapes in the county insured under this
policy unless the Special Provisions
provide different price elections by
varietal group, in which case you may
select one price election for each
varietal group designated in the Special
Provisions. The price elections you
choose for each varietal group must
have the same percentage relationship
to the maximum price offered by us for
each varietal group. For example, if you
choose 100 percent of the maximum
price election for one varietal group,
you must also choose 100 percent of the
maximum price election for all other
varietal groups.

(d) * *

e * X %

(f) In California, ldaho, Mississippi,
Oregon, Texas, and Washington, you
may not increase your elected or
assigned coverage level or the ratio of
your price election to the maximum
price election we offer after coverage
begins if a cause of loss that could or
will reduce the yield of the insured crop
is evident prior to the time that you
request a change in coverage.

* * * * *

4. In §457.138, section 9(a)(2) is
redesignated as 9(a)(3) and a new
section 9(a)(2) is added to read as
follows:

9. Insurance Period.

(a) * * X

(1) * X %

(2) In California, Idaho, Mississippi,
Oregon, Texas, and Washington, for
each subsequent crop year that the
policy remains continuously in force,
coverage begins on the day immediately
following the end of the insurance
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period for the prior crop year. Policy
cancellation that results solely from
transferring to a different insurance
provider for a subsequent crop year will
not be considered a break in continuous
coverage.
* * * * *

Signed in Washington, D.C., on July 16,
1998.
Kenneth D. Ackerman,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 98-23522 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV98-905-5 PR]
Oranges, Grapefruit, Tangerines, and

Tangelos Grown in Florida; Regulation
of Fallglo Variety Tangerines

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This rule invites comments
on the addition of Fallglo tangerines to
the varieties of citrus fruit regulated
under the marketing order covering
oranges, grapefruit, tangerines, and
tangelos grown in Florida. The
marketing order is administered locally
by the Citrus Administrative Committee
(committee). This rule would add
Fallglo tangerines to the varieties
covered under the order. It would also
establish minimum grade and size
requirements for the Fallglo variety.
This rule is intended to assure that the
Fallglo tangerines entering fresh market
channels are of a size and quality
acceptable to consumers. This proposed
rule is in the interest of producers,
shippers, and consumers.

DATES: Comments must be received by
September 22, 1998.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk, Fruit
and Vegetable Programs, AMS, USDA,
room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
205-6632; or E-mail:
moabdocketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Marketing

Specialist, Southeast Marketing Field
Office, Marketing Order Administration
Branch, F&V, AMS, USDA, P.O. Box
2276, Winter Haven, Florida 33883—
2276; telephone: (941) 2994770, Fax:
(941) 299-5169; or George Kelhart,
Technical Advisor, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,

Washington, DC 20090-6456; telephone:

(202) 720-2491, Fax: (202) 205-6632.
Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement No. 84 and Marketing Order
No. 905, both as amended (7 CFR part
905), regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

The order provides for the
establishment of grade and size
requirements for Florida citrus, with the
concurrence of the Secretary. These
grade and size requirements are
designed to provide fresh markets with
citrus fruit of acceptable quality and
size. This helps create buyer confidence
and contributes to stable marketing
conditions. This is in the interest of
growers, handlers, and consumers, and
is designed to increase returns to
Florida citrus growers.

This proposed rule would add Fallglo
tangerines to the citrus varieties covered
under the order. It would also establish
minimum grade and size requirements
for the Fallglo variety. This rule is
designed to help assure that the size and
quality of Fallglo tangerines entering
fresh market channels are acceptable to
consumers. This action was
unanimously recommended by the
committee at its meeting on May 22,
1998.

Section 905.5 of the order defines the
varieties of fruit regulated under the
order and authorizes the addition of
other varieties as specified in §905.4, as
recommended by the committee and
approved by the Secretary. Section
905.105 contains the changes in
varieties that have been made using this
authority. This proposal would add
Fallglo tangerines to the varieties of
citrus fruit regulated under the order by
modifying § 905.105.

Fallglo tangerines are a relatively new
variety coming into significant
commercial production. The committee
has been following the production
statistics for Fallglo tangerines. During
the last four years this variety has
experienced rapid production growth.
The committee uses a level of a million
cartons of production as a measure in
considering a variety’s commercial
significance. In the 1997-98 season,
total utilization of Fallglo tangerines
approximated 1,157,624 cartons (45
bushel). This compares to 465,876 (45
bushel) cartons utilized during the
1994-95 season.

Another indicator of commercial
significance is the market share held by
the variety. For the 1997-98 season,
Fallglo tangerines shipped fresh totaled
approximately 874,000 cartons (%5
bushel), or approximately 23 percent of
the early tangerine market. As the trees
of this variety reach full bearing age and
additional plantings begin to bear fruit,
the committee expects shipments of
Fallglo tangerines to continue to
increase and comprise a larger share of
the early tangerine market.

The committee believes that the
current level of production and
shipments is significant enough to
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warrant the addition of Fallglo
tangerines to the varieties covered under
the order. This rule would also establish
minimum grade and size requirements
for Fallglo tangerines. Section 905.52 of
the order, in part, authorizes the
committee to recommend minimum
grade and size regulations to the
Secretary. Section 905.306 of the order’s
rules and regulations specifies
minimum grade and size requirements
for different varieties of fresh Florida
citrus. Such requirements for domestic
shipments are specified in §905.306 in
Table I of paragraph (a), and for export
shipments in Table Il of paragraph (b).

This rule would amend § 905.306 to
add the Fallglo tangerine variety to the
list of entries in Table | of paragraph (a),
and in Table Il of paragraph (b). A
minimum grade of U.S. No. 1 as
specified in the U.S. Standards for
Grades of Florida Tangerines (7 CFR
51.1810 through 51.1837), and a
minimum size of 2% inches diameter
would be established for Fallglo
tangerines for both domestic and export
shipments.

The committee recommended the
minimum size of 2% inches diameter
for Fallglo tangerines because this
variety of tangerine tends to grow larger
than the other tangerine varieties
regulated at the 2416 inch minimum
diameter, and it can easily attain the
larger size. The minimum grade of U.S.
No. 1 was recommended by the
committee for this variety because
tangerines meeting the requirements of
this grade are mature, and, while having
more cosmetic defects than the higher
grades specified in the standards, the
defects do not materially detract from
the appearance, or the edible or
marketing quality of the fruit. All
regulated varieties of Florida tangerines,
except Honey tangerines, have a
minimum U.S. No. 1 grade. Honey
tangerines are not regulated at U.S. No.
1 because their skin possesses excessive
amounts of green coloring which causes
them to exceed the tolerances for that
grade defect. Honey tangerines must be
at least Florida No. 1 grade, which
permits more green coloring than U.S.
No. 1. According to the committee,
almost all of the Fallglo tangerines
shipped fresh in 1997-98 would have
met the proposed requirements had they
been in effect.

Minimum grade and size
requirements for domestic and export
shipments of tangerines are designed to
prevent shipments of low grade,
immature, small sized, or otherwise
unsatisfactory fruit from entering fresh
market channels. Preventing such
shipments helps create buyer
confidence in the marketplace and helps

foster stable marketing conditions in the
interest of producers.

The committee noted that fresh
shipments of Fallglo tangerines had
increased from 381,990 cartons (¥s
bushel) in 1994-95 to 874,076 cartons
(%5 bushel) in 1997-98. Total utilization
had increased from 465,876 4 bushel
cartons in 1994-95 to 1,157,624 ¥s
bushel cartons in 1997-98. In the 1997—
98 season, approximately 76 percent of
the Fallglo tangerine crop was shipped
in fresh market channels, representing
approximately 23 percent of the early
tangerine crop. The committee believes
that the current market share and
shipment levels justify establishing
minimum grade and size requirements
for Fallglo tangerines and that these
requirements are needed to help assure
and maintain acceptable shipments.

The committee further believes that
the addition of this variety to those
regulated under the order and the
establishment of minimum grade and
size requirements for Fallglo tangerines
will become increasingly important as
production and market share increase.
The establishment of such requirements
for this tangerine variety is expected to
help ensure that only fresh fruit of
acceptable size and quality reaches
consumers in the interest of producers,
handlers, and consumers. Experience
has shown that providing uniform
quality and size acceptable to
consumers helps stabilize the market,
improves grower returns, and fosters
market growth.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 75 tangerine
handlers subject to regulation under the
order and approximately 11,000 growers
of citrus in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $5,000,000,
and small agricultural producers are
defined as those having annual receipts
of less than $500,000 (13 CFR 121.601).

Based on industry and committee data
for the 1997-98 season, the average
annual free-on-board price for fresh
Florida tangerines during the 1997-98
season was around $12.51 per %5 bushel
carton, and total fresh shipments of
early tangerines for the 1997-98 season
are estimated at 3.8 million cartons.

Approximately 40 percent of all
handlers handled 80 percent of Florida
tangerine shipments. In addition, many
of these handlers ship other citrus fruit
and products that would contribute
further to handler receipts. About 80
percent of citrus handlers could be
considered small businesses under
SBA’s definition and about 20 percent
of the handlers could be considered
large businesses. The majority of Florida
citrus handlers, and growers may be
classified as small entities.

Under §905.5 the committee has the
authority to recommend to the Secretary
the addition of other citrus varieties to
those covered under the order. Section
905.52 of the order, in part, authorizes
the committee to recommend minimum
grade and size regulations to the
Secretary. Pursuant to this authority,
minimum grade and size requirements
for domestic and export shipments are
specified for numerous citrus varieties
covered under the order. Currently,
Fallglo tangerines are not included
under the order and no minimum grade
and size requirements are established
for this variety.

This rule would make changes to
§8905.105 and 905.306 of the rules and
regulations concerning covered varieties
and minimum grade and size
requirements, respectively. This rule
would add Fallglo tangerines to the
varieties covered under the order. It
would also establish a minimum grade
and size requirement for Fallglo
tangerines. The establishment of such
requirements for this variety would help
stabilize the market and improve grower
returns by providing uniform quality
and size acceptable to consumers.

This regulation would have a positive
impact on affected entities. This action
is intended to maintain and improve
quality. The purpose of this rule would
be to improve the quality of fruit
entering fresh market channels in the
interest of producers, shippers, and
consumers. Minimum grade and size
requirements for domestic and export
shipments of tangerines are designed to
prevent shipments of low grade,
immature, small sized, or otherwise
unsatisfactory fruit from entering fresh
market channels.

While this rule would establish a
minimum grade and size requirement
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for Fallglo tangerines, many handlers in
the industry have been using these
requirements voluntarily. According to
the committee, almost all of the Fallglo
tangerines shipped fresh in 1997-98
(874,076 45 bushel cartons) would have
met the requirements proposed in this
rule (i.e., U.S. No. 1 and 2916 inches in
diameter) had they been in effect.
Therefore, this rule should not be
overtly restrictive, and the overall effect
on costs is expected to be minimal in
relation to the benefits expected.

Regarding expected handler
inspection costs, three inspection and
certification options are being used by
Florida citrus handlers regulated under
the order. The options are Partners in
Quality (PIQ), continuous in-line, and
lot inspection. The PIQ inspection
option is an audit based quality
assurance program between inspection
officials of the Fresh Products Branch,
F&V, AMS, USDA, and officials from
the individual packinghouses. Under
PIQ, the packinghouse and inspection
officials develop a system of checks
along the processing/packing line which
demonstrate and document their ability
to pack product that meets all
applicable requirements. The
effectiveness of PIQ is verified through
periodic, unannounced audits of each
packer’s system by USDA-approved
auditors. Under the latter two
inspection options, the commodity is
inspected by Federal or Federal-State
inspection officials as packaged
product, rather than before packaging by
packinghouse officials as with PIQ, and
the results are certified. Current costs
are $0.04 cents per carton for PIQ type
inspection, $0.07 cents per carton for
continuous in-line inspection, and
$39.00 per hour for lot inspection.

By not setting minimum quality and
size regulations, a quantity of poor

retail market, resulting in consumer

dissatisfaction and product substitution.

Such a lapse in quality and/or size
could result in a price reduction.
Preventing such shipments helps create
a buyer confidence in the marketplace
and helps foster stable marketing
conditions in the interest of producers.

A stabilized market that returns a fair
price would be beneficial to both small
and large growers and handlers. The
opportunities and benefits of this rule
are expected to be available to all
Fallglo tangerine growers and handlers
regardless of their size of operation.

This action would not impose any
additional reporting or recordkeeping
requirements on either small or large
citrus handlers. As with all Federal
marketing order programs, reports, and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
proposed rule. However, tangerines
must meet the requirements as specified
in the U.S. Standards for Grades of
Florida Tangerines (7 CFR 51.1810
through 51.1837) issued under the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 through 1627).

In addition, the committee’s meeting
was widely publicized throughout the
citrus industry and all interested
persons were invited to attend the
meeting and participate in committee
deliberations on all issues. Like all
committee meetings, the May 22, 1998,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.
Interested persons are invited to submit
information on the regulatory and
informational impacts of this action on

A 20-day comment period is provided
to allow interested persons to respond
to this proposal. Twenty days is deemed
appropriate because handlers are
expected to begin shipping Fallglo
tangerines in early October and any
changes to the regulation implemented
as a result of this action should be
announced as soon as possible so
producers and handlers can plan
accordingly. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is proposed to
be amended as follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2.1n §905.105, paragraph (b) is
revised to read as follows:

§905.105 Tangerine and grapefruit
classifications.
* * * * *

(b) Pursuant to §905.5(m), the term
“variety” or “varieties” includes
Sunburst and Fallglo tangerines.

3. Section 905.306 is amended by
adding a new entry for Fallglo
tangerines in paragraph (a), Table I, and
in paragraph (b), Table Il, to read as
follows:

§905.306 Orange, Grapefruit, Tangerine,
and Tangelo Regulations.

quality, small sized fruit may reach the ~ small businesses. (@* * *
TABLE |
Minimum di-
Variety Regulation period Minimum Grade ameter
(inches)
1) 2 3 4
* * * * * * *
Tangerines
Fallglo oo On and after 10/1/98 ........ccccoveeviiveeiieeenns U.S.NO. L e 2%
* * * * * * *

(b)***
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TABLE Il
Minimum di-
Variety Regulation period Minimum Grade ameter
(Inches)
@ @ ©) 4
Tangerines
* * * * * * *
Fallglo ..o On and after 10/1/98 ........cccoeeviiieinineene U.S.NO. 1 e 2%
* * * * *

Dated: August 26, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-23513 Filed 9-1-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE—34—-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon

Aircraft Company Model 2000
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Raytheon Aircraft Company (Raytheon)
Model 2000 airplanes (commonly
referred to as Beech Model 2000
airplanes). The proposed AD would
require inspecting the stainless steel
fuel line, part number (P/N) 3035737,
for chafing against the power lever
bracket, P/N 122-940028-1. The
proposed AD is the result of a routine
inspection of an in-service airplane
where chafing on the stainless steel fuel
line was noted. Inspections of other
aircraft revealed similar chafing. The
actions specified by the proposed AD
are intended to prevent fuel line chafing
caused by interference with the power
lever bracket, which could result in fuel
leakage and cause a fire in the engine
compartment.

DATES: Comments must be received on
or before October 30, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—-34—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Randy Griffith, Aerospace Engineer,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas
67209; telephone: (316) 946—4145;
facsimile: (316) 946-4407.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact

concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—CE-34—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE—-34—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The FAA received a field report that
a Raytheon Model 2000 airplane had
chafed fuel lines. The chafing is caused
by the fuel line rubbing against the
power lever bracket on each engine.
Inspection of other aircraft revealed
similar chafing.

Relevant Service Information

Raytheon has issued Mandatory
Service Bulletin SB.28-3104, Issued:
September, 1997, which specifies
procedures for inspecting the stainless
steel fuel line for chafing and proper
clearance between the fuel line and the
power lever bracket. If there are signs of
chafing, the service bulletin specifies
replacing the fuel line and modifying
the power lever bracket to provide the
necessary clearance to prevent chafing.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the referenced service
information, the FAA has determined
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that AD action should be taken to
prevent fuel line chafing caused by
interference with the power lever
bracket, which could result in fuel
leakage and cause a fire in the engine
compartment.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Raytheon Model 2000
airplanes of the same type design, the
proposed AD would require inspecting
each engine fuel line, part number (P/
N) 3035737, for chafing and correct
clearance between the fuel line and the
power lever bracket, P/N 122-940028-1.
If chafing is found, the proposed AD
would require replacing the fuel line
with a new fuel line and modifying the
power lever bracket to provide the
clearance needed between the fuel line
and the power lever bracket to prevent
chafing.

Cost Impact

The FAA estimates that 49 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 4 workhours per airplane
to accomplish the proposed action and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $465 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $34,545, or $705 per
airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Raytheon Aircraft Company (Type
Certificate No. A38CE formerly held by
the Beech Aircraft Corporation): Docket
No. 98—-CE-34-AD.

Applicability: Model 2000 airplanes, serial
numbers NC—-4 through NC-53, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent fuel line chafing caused by
interference with the power lever bracket,
which could result in fuel leakage and cause
a fire in the engine compartment, accomplish
the following:

(a) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD, inspect the engine stainless steel fuel
line, part number (P/N) 3035737, for
evidence of chafing and a minimum
clearance of .06-inch between the fuel line
and power lever bracket, P/N 122-940028-1.
Accomplish this inspection in accordance
with the Accomplishment Instructions
section of Raytheon Mandatory Service
Bulletin SB.28.3104, Issued: September,
1997.

(b) If chafing is evident on the fuel line,
prior to further flight, replace the fuel line
with a new fuel line and modify the power

lever bracket in accordance with the
Accomplishment Instructions section of
Raytheon Mandatory Service Bulletin
SB.28.3104, Issued: September, 1997.

(c) If the clearance between the fuel line
and the power lever bracket is less than .06-
inch, prior to further flight, modify the power
lever bracket in accordance with the
Accomplishment Instructions section of
Raytheon Mandatory Service Bulletin
SB.28.3104, Issued: September, 1997.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(f) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Raytheon Aircraft
Company, P.O. Box 85, Wichita, Kansas
67201-0085; or may examine this document
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on August
27,1998.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-23618 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-ANE-57]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT9D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to Pratt &
Whitney JT9D series turbofan engines,
that currently requires installing an
improved design turbine exhaust case
(TEC) with a thicker containment wall,
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modifying the existing TEC to
incorporate a containment shield, or
modifying the existing TEC to replace
the “P”’ flange and case wall. This
proposal is prompted by the need to add
additional affected TEC assemblies
eligible for modification, and to add an
additional TEC modification
compliance option. The actions
specified by the proposed AD are
intended to prevent release of
uncontained debris from the TEC
following an internal engine failure,
which can result in damage to the
aircraft.

DATES: Comments must be received by
November 2, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 95—-ANE—
57, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: *‘9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Pratt & Whitney, Publications
Department, Supervisor Technical
Publications Distribution, M/S 132-30,
400 Main St., East Hartford, CT 06108;
telephone (860) 565—7700, fax (860)
565-4503. This information may be
examined at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT: Tara
Goodman, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7130, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may

be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95—-ANE-57."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 95-ANE-57, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On December 4, 1996, the Federal
Aviation Administration (FAA) issued
airworthiness directive (AD) 96—25-10,
Amendment 39-9853 (61 FR 66892,
December 19, 1996), applicable to Pratt
& Whitney (PW) JT9D series turbofan
engines, to require installing an
improved design turbine exhaust case
(TEC) with a thicker containment wall,
modifying the existing TEC to
incorporate a containment shield, or
modifying the existing TEC to replace
the “P”’ flange and case wall. That
action was prompted by reports of 64
uncontained engine failures since 1972.
That condition, if not corrected, could
result in release of uncontained debris
from the TEC following an internal
engine failure, which can result in
damage to the aircraft.

Since the issuance of that AD, PW has
issued Service Bulletin (SB) No. 6157,
Revision 2, dated January 28, 1998, that
lists by part number additional affected
TEC assemblies that are eligible for
modification. This superseding AD
references this revised SB. In addition,
this proposed rule adds an additional
TEC modification compliance option
described in PW SB No. 6320, dated
February 5, 1998.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would

supersede AD 96-25-10 to add
additional affected TEC assemblies that
are eligible for modification, and to add
an additional TEC modification
compliance option. The actions are
required to be accomplished in
accordance with the SBs described
previously.

There are approximately 566 engines
of the affected design in the worldwide
fleet. The FAA estimates that 157
engines installed on aircraft of U.S.
registry would be affected by this
proposed AD, that it would take
approximately zero additional work
hours per engine to accomplish the
proposed actions when done at
complete disassembly/assembly, and
that the average labor rate is $60 per
work hour. Required parts would cost
approximately $6,705 per engine. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $1,052,685.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9853 (61 FR
66892, December 19, 1996) and by
adding a new airworthiness directive to
read as follows:

Pratt & Whitney: Docket No. 95-ANE-57.
Supersedes AD 96—-25-10, Amendment
39-9853.

Applicability: Pratt & Whitney (PW) JT9D—
3,-7,-20, -59A, -70A, —7Q, and —7R4 series
turbofan engines, installed on but not limited
to Airbus A300 and A310 series; Boeing 747
and 767 series; and McDonnell Douglas DC—
10 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent release of uncontained debris
from the turbine exhaust case (TEC)
following an internal engine failure, which
can result in damage to the aircraft,
accomplish the following:

(a) At the next removal of the TEC from the
low pressure turbine case “P”’ flange during
a shop visit, but not later than 48 months
after the effective date of this AD, accomplish
the following:

(1) For PW JT9D-3A, -7, —7A, =7AH, —-7H,
—7F, 7], =20, and —20J series turbofan
engines, accomplish any one of the following
actions:

(i) Install a thicker-walled TEC, with part
numbers (P/N’s) listed in PW service bulletin
(SB) No. 6113, dated April 13, 1993, as
applicable; or

(i) Install a modified TEC that incorporates
a containment shield, with P/N’s listed in
PW SB No. 5907, dated March 27, 1990, as
applicable; or

(iii) Install a modified TEC that
incorporates a replacement “‘P” flange and
case wall, with P/N’s listed in PW SB No.
6118, Revision 3, dated January 10, 1996, or

(iv) Install a modified TEC that
incorporates a replacement “‘P” flange and
case wall, with Chromalloy Supplemental
Type Certificate (STC) SEO0047AT-D, dated
October 15, 1996; or

(v) Install a modified TEC that incorporates
replacement or modified outer case detail in

accordance with PW SB No. 6320, dated
February 5, 1998.

(2) For PW JT9D-7Q and —-7Q3 series
turbofan engines, accomplish any one of the
following actions:

(i) Install a thicker-walled TEC, with P/N’s
listed in PW SB No. 5977, dated December
14, 1990; or

(ii) Install a modified TEC that incorporates
a containment shield, with P/N’s listed in
PW SB No. 5907, dated March 27, 1990, as
applicable; or

(iii) Install a modified TEC that
incorporates a replacement “‘P’’ flange and
case wall, with P/N’s listed in PW SB No.
6157, Revision 2, dated January 28, 1998; or

(iv) Install a modified TEC that
incorporates a replacement “P’’ flange and
case wall, with Chromalloy STC
SE00047AT-D, dated October 15, 1996; or

(v) Install a modified TEC that incorporates
replacement or modified outer case detail in
accordance with PW SB No. 6320, dated
February 5, 1998.

(3) For PW JT9D-59A and —70A series
turbofan engines, accomplish one of the
following actions:

(i) Install a thicker-walled TEC, with P/N’s
listed in PW SB No. 6243, dated February 1,
1996; or

(ii) Install a modified TEC that incorporates
a containment shield, with P/N’s listed in
PW SB No. 5907, dated March 27, 1990, as
applicable;

(iii) Install a modified TEC that
incorporates a replacement ““P” flange and
case wall, with P/N’s listed in PW SB No.
6157, Revision 2, dated January 28, 1998; or

(iv) Install a modified TEC that
incorporates a replacement “P” flange and
case wall, with Chromalloy STC
SE00047AT-D, dated October 15, 1996; or

(v) Install a modified TEC that incorporates
replacement or modified outer case detail in
accordance with PW SB No. 6320, dated
February 5, 1998.

(4) For PW JT9D-7R4D (BG-700 series)
turbofan engines, accomplish one of the
following actions:

(i) Install a thicker-walled TEC, with P/N’s
listed in PW SB No. JT9D-7R4-72-479,
Revision 1, dated November 12, 1993; or

(ii) Install a modified TEC that incorporates
a containment shield, with P/N’s listed in
PW SB No. JT9D-7R4-72-407, Revision 1,
dated August 16, 1990, as applicable; or

(iii) Install a modified TEC that
incorporates a replacement “‘P’’ flange and
case wall, with Chromalloy STC
SE00047AT-D, dated October 15, 1996.

(5) For PW JT9D-7R4D (BG-800 series),
—7R4D (BG-900 series), —7R4D1 (AI-500
series), —7R4E (BG-800 series), —7R4E (BG—
900 series), —7R4E1 (Al-500 series), —7R4E1
(AI1-600 series), —7R4E4 (BG-900 series),
—7R4G2 (BG—300 series), and —7R4H1 (Al—
600 series) turbofan engines, accomplish any
one of the following actions:

(i) Install a thicker-walled TEC, with P/N’s
listed in PW SB No. JT9D-7R4-72-534, dated
October 18, 1996; or

(ii) Install a modified TEC that incorporates
a containment shield, with P/N’s listed in
PW SB No. JT9D-7R4-72-466, Revision 2,
dated May 10, 1996; or

(iii) Install a modified TEC that
incorporates a replacement “‘P”’ flange and

case wall, with P/N’s listed in PW SB No.
JT9D-7R4-72-534, dated October 18, 1996;
or

(iv) Install a modified TEC that
incorporates a replacement “‘P” flange and
case wall, with Chromalloy STC
SEO00054AT-D, dated October 19, 1994.

(6) For PW JT9D-7R4D (BG-800 series),
—7R4D (BG-900 series), —7R4D1 (AI-500
series), —7R4E (BG-800 series), —7R4E (BG—
900 series), —7R4E1 (AI-500 series), —7R4E1
(AI-600 series), —7R4E4 (BG-900 series),
—7R4G2 (BG-300 series), and —7R4H1 (Al-
600 series) turbofan engines, with TECs that
have been modified to incorporate a
replacement ‘P’ flange and case wall, in
accordance with PW SB No. JTOD-7R4-72—
513, Revision 3, dated November 13, 1996, or
previous revisions, perform heat treatment of
the TECs in accordance with the
Accomplishment Instructions of PW SB No.
JT9D-7R4-72-534, dated October 18, 1996.

(b) For the purpose of this AD, a shop visit
is defined as induction of an engine into the
shop for scheduled maintenance.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall forward
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
August 26, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-23617 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—CE-72—-AD]
RIN 2120-AA64

Airworthiness Directives; Burkhart
GROB Luft-und Raumfahrt GmbH
Model G 109B Gliders

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
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(AD) that would apply to all Burkhart
GROB Luft-und Raumfahrt GmbH (Grob)
Model G 109B gliders. The proposed AD
would require inspecting the engine
mounting frame for paint scratches and
damage (abrasions, notches, or chafing);
and repairing any paint scratches, and
repairing or replacing any engine
mounting frame that is found damaged.
The proposed AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.
The actions specified by the proposed
AD are intended to detect and correct
damage to the engine mounting frame,
which could result in failure of the
engine mount structure with consequent
loss of the engine.
DATES: Comments must be received on
or before October 6, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-72—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Grob-Werke GmbH & Co. KG,
Unternehmensbereich, Burkhart Grob
Flugzeugbau, Flugplatz Mattsies, 86874
Tussenhausen, Germany. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before

and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—CE-72—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-72—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on all Grob
G 109B gliders. The LBA reports several
incidents of paint scratches and damage
(abrasions, notches, or chafing) on the
above-referenced gliders. This damage is
parallel to tube #3 of the engine
mounting frame. The steel spiral of the
warm air duct that is running from the
heat exchanger to the left-hand
carburetor is rubbing on the engine
mounting frame and causing this
damage.

This condition, if not detected and
corrected, could result in failure of the
engine mount structure with consequent
loss of the engine.

Relevant Service Information

Grob has issued Service Bulletin TM
817-45, dated July 27, 1995, which
specifies procedures for inspecting the
engine mounting frame for paint
scratches and damage (abrasions,
notches, or chafing). This service
bulletin also specifies repairing paint
scratches; and sending any engine
mounting frame that is damaged to the
manufacturer for repair.

The LBA classified this service
bulletin as mandatory and issued
German AD 95-362 Grob, dated
September 27, 1995, in order to assure
the continued airworthiness of these
gliders in Germany.

The FAA’s Determination

This glider model is manufactured in
Germany and is type certificated for
operation in the United States under the

provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Grob G 109B gliders of
the same type design registered in the
United States, the FAA is proposing AD
action. The proposed AD would require
inspecting the engine mounting frame
for paint scratches and damage
(abrasions, notches, or chafing); and
repairing any paint scratches, and
repairing or replacing any engine
mounting frame that is found damaged.
Accomplishment of the proposed
actions would be required in accordance
with Grob Service Bulletin TM 817-45,
dated July 27, 1995.

Cost Impact

The FAA estimates that 29 gliders in
the U.S. registry would be affected by
the proposed inspection, that it would
take approximately 2 workhours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is approximately $60 an hour.
Based on these figures, the total cost
impact of the proposed inspection on
U.S. operators is estimated to be $3,480,
or $120 per glider.

If damage is found on the engine
mounting frame that is beyond certain
limits specified in the service
information, the FAA estimates that it
would take approximately 13 workhours
per glider to accomplish the proposed
repair or replacement, at an average
labor rate of approximately $60 an hour.
Parts cost $200 for repair and $750 for
replacement. Based on these figures, the
total cost impact of the proposed repair,
if necessary, is estimated to be $980 per
glider. The total cost impact of the
proposed replacement, if necessary, is
estimated to be $1,530 per glider.

Compliance Time of This AD

Although damage to the engine
mounting frame occurs during flight,
this unsafe condition is not a result of
the number of times the glider is
operated. The chance of this situation
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occurring is the same for a glider with
10 hours time-in-service (TIS) as it
would be for a glider with 500 hours
TIS. For this reason, the FAA has
determined that a compliance based on
calendar time should be utilized in this
proposed AD in order to assure that the
unsafe condition is addressed on all
gliders in a reasonable time period.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Burkhart GROB Luft-und Raumfahrt GMBH:
Docket No. 98-CE-72—-AD.

Applicability: Model G 109B gliders, all
serial numbers, certificated in any category.

Note 1: This AD applies to each glider
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
gliders that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To detect and correct damage to the engine
mounting frame, which could result in
failure of the engine mount structure with
consequent loss of the engine, accomplish
the following:

(a) Within the next 3 calendar months after
the effective date of this AD, inspect the
engine mounting frame for paint scratches
and damage (abrasions, notches, or chafing)
in accordance with the Action section of
Grob Service Bulletin TM 817-45, dated July
27, 1995.

(b) If a paint scratch(es) is found during the
inspection required by paragraph (a) of this
AD, prior to further flight, remove all flakes
and dust from the area, degrease the tube and
apply a protective anti-corrosion coat, and
shorten the warm air duct or replace it if
damaged. Accomplish the warm air duct
modification or replacement in accordance
with the maintenance manual.

(c) If damage (abrasions, notches, or
chafing) is found during the inspection
required by paragraph (a) of this AD, and the
damage is 0.7 millimeters (mm) or less in
depth as specified in paragraph 3(b) of the
Action section of Grob Service Bulletin TM
817-45, dated July 27, 1995, prior to further
flight, degrease the tube and apply a
protective anti-corrosion coat, and shorten
the warm air duct or replace it if damaged.
Accomplish the warm air duct modification
or replacement in accordance with the
maintenance manual. Within 6 calendar
months after the inspection required by
paragraph (a) of this AD, accomplish one of
the following:

(1) Send the engine mounting frame to the
manufacturer for repair at the address
specified in paragraph (g) of this AD and
accomplish the warm air duct modification
or replacement specified in paragraph (b) of
this AD. Do not operate the glider until the
part is repaired, sent back, and re-installed
on the glider; or

(2) Replace the engine mounting frame
with a new part of the same design, or an
FAA-approved part that has been inspected
in accordance with the requirements of
paragraph (a) of this AD and is found free of
damage.

(d) If damage (abrasions, notches, or
chafing) is found during the inspection
required by paragraph (a) of this AD, and the
damage is more than 0.7 mm in depth as
specified in paragraph 3(c) of the Action

section of Grob Service Bulletin TM 817-45,
dated July 27, 1995, prior to further flight,
accomplish one of the following:

(1) Send the engine mounting frame to the
manufacturer for repair at the address
specified in paragraph (g) of this AD and
accomplish the warm air duct modification
or replacement specified in paragraph (b) of
this AD. Do not operate the glider until the
part is repaired, sent back, and re-installed
on the glider; or

(2) Replace the engine mounting frame
with a new part of the same design, or an
FAA-approved part that has been inspected
in accordance with the requirements of
paragraph (a) of this AD and is found free of
damage. Accomplish the warm air duct
modification or replacement specified in
paragraph (b) of this AD

(e) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(9) Questions or technical information
related to Grob Service Bulletin TM 817-45,
dated July 27, 1995, should be directed to
Grob-Werke GmbH & Co. KG,
Unternehmensbereich, Burkhart Grob
Flugzeugbau, Flugplatz Mattsies, 86874
Tussenhausen, Germany. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in German AD 95-362 Grob, dated September
27, 1995.

Issued in Kansas City, Missouri, on August
27,1998.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-23616 Filed 9-1-98; 8:45 am]
BILLING CODE 4910-13-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 201
[Release No. 34-40364; File No. S7-23-98]
Rules of Practice

AGENCY: Securities and Exchange
Commission.
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ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission is proposing for public
comment amendments to its Rules of
Practice, Rules 210 and 221. Rule 210
currently prohibits any person from
intervening or participating on a limited
basis as a party or non-party in an
enforcement proceeding, a disciplinary
proceeding, or a proceeding to review a
self-regulatory organization
determination. The Commission is
proposing to amend Rule 210 to permit
representatives of any federal, state, or
local criminal prosecutorial authority
limited participation for the purpose of
requesting a stay, in order to support
efforts to bring criminal prosecutions
arising out of securities violations. Rule
221 currently requires that parties
generally participate in both an initial
and a final prehearing conference. The
Commission proposes requiring only
one prehearing conference, in order to
streamline the administrative process
and conserve the parties’ and the
Commission’s resources.

DATES: Comments must be submitted on
or before October 2, 1998.

ADDRESSES: Interested persons should
submit three copies of their written
comments to: Jonathan G. Katz,
Secretary; U.S. Securities and Exchange
Commission; 450 Fifth Street, N.W.,
Washington, D.C. 20549. Comments also
may be submitted electronically at the
following E-mail address:
rulecomments@sec.gov. All comment
letters should refer to File No. S7-23—
98. This file number should be included
on the subject line if E-mail is used. All
comments received will be available for
public inspection and copying in the
Commission’s Public Reference Room,
450 Fifth Street, N.W., Washington, DC
20549. Electronically submitted
comment letters will be posted on the
Commission’s Internet web site (http://
WWW.SEC.GJOV).

FOR FURTHER INFORMATION CONTACT: Joan
L. Loizeaux, Principal Assistant General
Counsel, or Kathleen O’Mara, Senior
Counsel, Office of General Counsel,
(202) 942-0950, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Stop 6-6, Washington, D.C.
20549.

SUPPLEMENTARY INFORMATION:

I. Discussion

The Commission adopted, after notice
and comment, comprehensive revisions
to its Rules of Practice that became
effective on July 24, 1995.1 These
revisions were the result of an

1Final Rules of Practice, Exchange Act Release
No. 35833, 60 FR 32738 (June 23, 1995).

approximately two-and-a-half year
study by the Commission’s Task Force
on Administrative Proceedings that
culminated in a comprehensive report.2
The Task Force found that the
fundamental structure of the
Commission’s administrative process
was sound and successfully protected
the essential interests of respondents,
investors, and the public, but that some
changes were necessary. The Task Force
recommended changes to the Rules of
Practice in an effort to set forth
applicable procedural requirements
more completely, in a format easier to
use, and to streamline procedures that
had become burdensome.

In November 1997, the Commission’s
Inspector General issued a report
evaluating the Commission’s
Administrative Proceedings Process in
an attempt to assess the impact of the
new Rules of Practice. The Inspector
General recommended, among other
things, that the Commission review
Rules 210 and 221. The Commission has
reviewed these rules and proposes that
the rules be changed as discussed below
(and reflected in the text of the rules).

Rule 210 currently prohibits
intervention or limited participation in
Commission enforcement or in
disciplinary proceedings to review self-
regulatory organization determinations.3
This prohibition exists due to the
distinct issues raised by enforcement
proceedings, in which the government
seeks to impose sanctions upon named
persons. The Commission believed that
the only parties should be those
specified by the Commission in the
order instituting proceedings, and no
one else, should be granted status as a
limited or non-party participant. In
addition, prohibiting intervention or
participation in Commission cases
served the purpose of preventing
extraneous issues from diverting
proceedings and promoted timely and
efficient resolution of particular matters
before the Commission.

In recent years, the Commission has
received requests from representatives
of various federal and local criminal
prosecutors to enter an appearance in
order to request a stay of the
Commission’s proceedings during the
pendency of a criminal investigation or
prosecution based on the same or

2Task Force on Administrative Proceedings,

Securities and Exchange Commission, Fair and
Efficient Administrative Proceedings: Report of the
Task Force (Feb. 1993).

3Rule 210(f) does, however, allow the
Commission or a hearing officer to modify the
provisions of Rule 210 to impose such terms and
conditions on participation of any person in any
proceeding as it may deem necessary or appropriate
in the public interest.

related underlying conduct. These
authorities typically assert that
substantial prejudice could result to a
criminal prosecution if an
administrative proceeding is not
postponed.

The Commission supports efforts to
bring criminal prosecutions arising out
of securities violations. Accordingly, the
Commission proposes that Rule 210 be
amended to allow authorized
representatives of the United States
Department of Justice, including any
United States Attorney’s Office, and of
state and local prosecutors to seek leave
to participate in a Commission
proceeding for the limited purpose of
requesting a stay in that proceeding. The
process of considering such requests for
postponements will be facilitated if
those seeking them are permitted to
present their views to the hearing
officer. The hearing officer can then
evaluate that request in light of the
hearing’s status. Any postponement of
an administrative proceeding, however,
should be based on a showing of good
cause and be limited to a reasonable
period of time, balancing the need for
delay against the need to bring the
administrative proceeding to a timely
resolution, consistent with the public
interest.

In addition, the Commission proposes
to amend Rule 221 to require a single
prehearing conference, instead of the
two prehearing conferences currently
required. The Commission’s experience
with this Rule indicates that, as a
routine practice, two conferences are
not always necessary. Accordingly, in
order to streamline the administrative
process, conserving the parties’, as well
as the Commission’s, resources, the
Commission proposes requiring only
one prehearing conference. Rule 221
would continue to permit the hearing
officer in his or her discretion to order
additional prehearing conferences on
his or her own motion or at the request
of a party.

I1. Administrative Procedure Act and
Regulatory Flexibility Act

The Commission finds, in accordance
with the Administrative Procedure Act,
5 U.S.C. 553(b)(3)(A), that this revision
relates solely to agency organization,
procedures, or practice. It is therefore
not subject to the provisions of the
Administrative Procedure Act requiring
notice, opportunity for public comment,
and publication. The Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., also
does not apply. Nonetheless, the
Commission has determined it would be
useful to publish these proposed rule
changes for notice and comment, before
adoption.
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111. Statutory Basis and Text of
Proposed Amendment

The proposed Rule amendments
would be promulgated pursuant to
section 19 of the Securities Act, 15
U.S.C. 77s; section 23 of the Exchange
Act, 15 U.S.C. 78w; section 20 of the
PUHCA, 15 U.S.C. 79t; section 319 of
the Trust Indenture Act, 15 U.S.C. 77sss;
sections 38 and 40 of the Investment
Company Act, 15 U.S.C. 80a—37 and
80a-39; and section 211 of the
Investment Advisers Act, 15 U.S.C. 80b—
11.

List of Subjects 17 CFR Part 201

Administrative practice and
procedure.

For the reasons set forth in the
preamble, Title 17, Chapter Il of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 201—SUBPART D—RULES OF
PRACTICE

1. The authority citation for Part 201,
Subpart D, continues to read as follows:

Authority: 15 U.S.C. 77f, 779, 77h, 77h-1,
77, 77s, 77u, 78¢c(b), 78d-1, 78d—2, 78I, 78m,
78n, 780(d), 780-3, 78s, 78u—2, 78u-3, 78v,
78w, 79c¢, 79s, 79t, 79z-5a, 77sss, 77ttt, 80a—
8, 80a—9, 80a—37, 80a—38, 80a—39, 80a—40,
80a—41, 80a—44, 80b—3, 80b-9, 80b-11, and
80b—12 unless otherwise noted.

2. Section 201.210 is amended by
revising paragraph (a)(1) and the
introductory text of paragraph (c) and
adding paragraph (c)(3) to read as
follows:

§201.210 Parties, limited participants and
amicl curiae.

(a) Parties in an enforcement or
disciplinary proceeding or a proceeding
to review a self-regulatory organization
determination—(1) Generally. No
person shall be granted leave to become
a party or non-party participant on a
limited basis in an enforcement or
disciplinary proceeding or a proceeding
to review a determination by a self-
regulatory organization pursuant to
§§201.420 and 201.421, except as
authorized by paragraph (c) of this
section.

* * * * *

(c) Leave to participate on a limited
basis. In any proceeding, other than an
enforcement proceeding, a disciplinary
proceeding, or a proceeding to review a
self-regulatory organization
determination, any person may seek
leave to participate on a limited basis as
a non-party participant as to any matter
affecting the person’s interests. In any
enforcement proceeding or disciplinary
proceeding, an authorized

representative of the United States
Department of Justice, an authorized
representative of a United States
Attorney, or an authorized
representative of any criminal
prosecutorial authority of any State or
any other political subdivision of a State
may seek leave to participate on a
limited basis as a non-party participant
as provided in paragraph (c)(3) of this
section.

* * * * *

(3) Leave to participate in certain
Commission proceedings by a
representative of the United States
Department of Justice, a United States
Attorney’s Office, or a criminal
prosecutorial authority of any State or
any political subdivision of a State. The
Commission or the hearing officer may
grant leave to participate on a limited
basis to an authorized representative of
the United States Department of Justice,
an authorized representative of a United
States Attorney, or an authorized
representative of any criminal
prosecutorial authority of any State or
any political subdivision of a State for
the purpose of requesting a stay during
the pendency of a criminal investigation
or prosecution arising out of the same or
similar facts that are at issue in the
pending Commission enforcement or
disciplinary proceeding. Upon a
showing that such a stay is in the public
interest or for the protection of
investors, the motion for stay shall be
favored. A stay granted under this
paragraph (c)(3) may be granted for such
a period and upon such conditions as
the Commission or the hearing officer
deems appropriate.

* * * * *

3. Section 201.221 is amended by
revising the section heading and
paragraphs (a) and (d) to read as follows:

§201.221 Prehearing conference.

(a) Purposes of conference. The
purposes of a prehearing conference
include, but are not limited to:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control of the proceeding by the hearing
officer; and

(3) Improving the quality of the
hearing through more thorough
preparation.

* * * * *

(d) Required prehearing conference.
Except where the emergency nature of a
proceeding would make a prehearing
conference clearly inappropriate, at
least one prehearing conference should
be held.

* * * * *

By the Commission.
Dated: August 26, 1998.
Jonathan G. Katz,
Secretary.
[FR Doc. 98-23610 Filed 9-1-98; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 3, 5, 10, 20, 207, 310, 312,
316, 600, 601, 607, 610, 640, and 660

[Docket No. 98N-0144]

RIN 0910-AB29

Biological Products Regulated Under
Section 351 of the Public Health
Services Act; Implementation of
Biologics License; Elimination of
Establishment License and Product
License; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
proposed rule that appeared in the
Federal Register of July 31, 1998 (63 FR
40858). The document proposed to
amend the biologics regulations to
eliminate references to establishment
licenses and product licenses for all
products regulated under the Publish
Health Services Act. The document
published with an incorrect address.
This document corrects that error.

FOR FURTHER INFORMATION CONTACT:
Carolyn C. Harris, Office of Policy (HF—
27), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-443-2994.

SUPPLEMENTARY INFORMATION: In FR Doc.
98-20427, appearing on page 40858, in
the Federal Register of Friday, July 31,
1998, the following correction is made:
On page 40858, in the second column,
under the “ADDRESSES” caption, in
line four, “12420 Parklawn Dr., rm. 1—
23, Rockville, MD 20857, is corrected
to read ‘5600 Fishers Lane, rm. 1061,
Rockville, MD 20852

Dated: August 26, 1998.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-23586 Filed 9-1-98; 8:45 am]
BILLING CODE 4160-01-F
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POSTAL SERVICE
39 CFR Parts 111 and 502

Manufacture, Distribution, and Use of
Postal Security Devices and
Information-Based Indicia

AGENCY: Postal Service.

ACTION: Proposed rule.

SUMMARY: This proposal would add new
sections to the Domestic Mail Manual
(DMM) and title 39, Code of Federal
Regulations (CFR), to reflect policies
and regulations pertaining to the
Information-Based Indicia Program
(IBIP). The proposed policies and
regulations were originally published
for public review and comment in the
March 28, 1997, Federal Register (62 FR
14833). As a result of comments
received on that original proposal, the
regulations have been revised to reflect
two significant changes. The first is that
the proposed regulations only address
“‘open’ systems. It is the intent of the
Postal Service to address *‘closed”
systems at a future date. The second is
a clarification on refund procedures. In
addition, the March 3, 1998, Federal
Register (63 FR 10419) provided
information regarding potential
alternative approaches to the physical
nature and location of a security device.
The proposed regulations have been
amended to reflect these alternatives.
These proposed IBIP policies and
regulations are interim and may be
revised after experience has been gained
with the testing and implementation of
the first of the Information-Based
Indicia (IBI) systems.

DATES: Comments must be received on
or before November 2, 1998.

ADDRESSES: Written comments should
be mailed or delivered to the Manager,
Metering Technology Management, 475
L’Enfant Plaza SW, Room 8430,
Washington DC 20260-2444. Copies of
all written comments will be available
at the above address for inspection and
photocopying between 9 a.m. and 4
p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Nicholas S. Stankosky, (202) 268-5311.

SUPPLEMENTARY INFORMATION: The
Information-Based Indicia Program
(IBIP) involves the development of new
technology to produce forms of postage
evidencing through the use of two-
dimensional barcodes, human-readable
information, and cryptographic services
to produce postage evidence from
personal computers. This technology
will support Postal Service efforts to
reduce fraud, provide a convenient
access to postage, and provide an

opportunity for customer defined ‘‘value
added” services.

There are five primary elements to an
IBI. The indicia includes:

» Town circle information.

» Postage amount applied.

« Device identifier.

» Two-dimensional barcode.

« Optional advertising art.

The Postal Service has classified
potential IBIP PC Postage products into
four major categories:

1. Stand-alone system products.

2. Local Area Network (LAN) system
products.

3. Wide Area Network (WAN) system
products, and

4. Hybrid system products.

The proposed regulations pertain to
current IBI stand-alone system
performance criteria and will also be
applied to the other potential categories
as Providers present their systems for
evaluation and approval.

Core security functions, such as
digital signature generation and
verification and the management of
registers, are performed on a stand-alone
system by a physical Postal Security
Device (PSD). On all other systems these
functions are performed remotely
through another form of logical security
element. Some customer and Provider
requirements may differ according to
each alternative system. The host
system controls the customer
infrastructure in system authorization,
system audits, postage resetting and
production of the indicia.

The IBIP key management component
employs a public-key certificate-based
digital signature that features a data
integrity service and provides the means
to validate the indicia. Finally, the
product/service Provider infrastructure
provides support for all IBIP functions
including licensing, PSD production,
maintenance of other logical security
elements, and life cycle support, and
provides an interface with both the
customer and the Postal Service
infrastructure. The Postal Service
interface involves the issuance of
licenses, updating licensee information,
product/device inventory and tracking,
resetting support and account
reconciliation, lost and stolen/
irregularity monitoring, and the
assignment of digital certificates.

The following is a summary of the
Postal Service’s position on the general
interest IBIP policy issues. In this
document, the USPS will only address
“open’ systems. ‘““Closed” systems will
be addressed separately at a future date.

* Any proposed open system product
or device must be submitted for
approval under proposed “Metering
Technology Management Metering

Product Submission Procedures”
(September 1, 1998 Federal Register).
These procedures include specifics on
letters of intent, nondisclosure
agreements, the Provider’s concept of
operations and infrastructure,
documentation requirements, product
submissions, and most testing activities.

* In an attempt to use the existing
Postal Service infrastructure as much as
possible, customer licensing and
product/device tracking will be
included in the Centralized Meter
Licensing System (CMLS). A license
must be obtained prior to the use of a
device. A customer already licensed to
use postage meters will not have to
apply again for an additional license.
The Postal Service will simply update
the customer’s file.

¢ All IBIP-specific system
components must be leased.

¢ Until the Postal Service has
captured historical data on reliability
and security, the total amount of postage
in a descending register will be limited
to a maximum of $500. Ascending
registers must show all postage printed
over time.

¢ Authorized Providers must keep
records of the distribution, control, and
maintenance of all IBIP systems
throughout the complete lifecycle of the
product. This includes tracking of all
PSDs, including newly manufactured
PSDs, active leased PSDs and inactive
unleased PSDs, as well as lost and
stolen PSDs.

¢ Indicia produced from the IBIP
system may be used to indicate postage
for single-piece rate First-Class Mail
(including Priority Mail), Express Mail,
and Standard Mail classes. Mail bearing
the indicia is entitled to all privileges
and subject to all conditions applying to
these classes of mail.

¢ Providers are responsible for audit
functions. The Postal Service will not
take over this function but may at times
participate in or review the audit
process. PSDs and other logical security
elements must be audited at least once
every 3 months.

« Providers must perform an analysis
of each submitted customer mailpiece as
part of the Provider’s Mailpiece Quality
Assurance program to ensure the quality
and readability of the indicia. The
Provider must notify the customer and
the Postal Service of any deficiencies.

¢ All postage downloads or settings
will be made under the provisions of the
Computerized Remote Meter Resetting
System (CMRS). The Postal Service will
conduct periodic audits of a Provider’s
resetting system to ensure that the
system is operating correctly and that
postal revenues are protected.
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¢ Physical inspections of PSDs will
be made at the time of submission for
approval and if there is a subsequent
suspicion of a security problem.

* The Postal Service will provide
refunds for unused postage, for any
balance remaining on a PSD or other
logical security element, and for any
balance remaining in the licensee’s
CMRS account.

¢ All approved systems must have the
capability to update postage rates
efficiently when such changes are
announced.

e There are provisions in the IBIP
regulations for the correction of postage
and dates. These are similar to those
used for metered postage. For date
correction, the facing identification
mark (FIM) and barcode will be
suppressed; for postage correction, the
FIM will be suppressed.

e Cautionary labels such as those
affixed to postage meters will not be
affixed to PSDs. However, Providers
must make their customers aware of this
information through their supplied
software, and documentation.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(b), (c)) regarding proposed rule-
making by 39 U.S.C. 410(a), the Postal
Service invites public comments on the
following proposed amendments to the
Domestic Mail Manual, incorporated by
reference in the Code of Federal
Regulations. See 39 CFR part 111.

List of Subjects in 39 CFR Parts 111 and
Part 502

Administrative practice and
procedure, Postal Service.

Accordingly, Parts 111 and 502 of title
39, CFR are amended as follows:

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 3001-3011, 3403-3406, 3621,
3626, 5001.

2. Add the following sections to the
Domestic Mail Manual as set forth
below:

PO50
1.0 BASIC INFORMATION

1.1 Description of 1BI

The IBI system prints an authorized
USPS Information-Based Indicia that
shows evidence of postage. The indicia
consists of a USPS-approved two-
dimensional barcode and certain
human-readable information such as
city and state, 5-digit ZIP Code of
licensing post office, device ID number,

Information-Based Indicia

date, and amount of postage. The IBI
system includes as a primary
component a physical Postal Security
Device (PSD), or another form (e.g.,
remote) of logical security element
depending on the installed IBI system
version, that provides critical
functionality for accounting for postage
with a computer-based host system. The
security device and host system interact
to generate the indicia. The security
device is remotely set and requires the
customer to have funds on deposit with
the USPS before initial setting or
resetting.

1.2 Provider Responsibilities

The IBI system is available only
through a lease agreement from a USPS-
authorized Provider. The USPS holds
Providers responsible for the life cycle,
control, operation, maintenance, and
replacement of their IBIP products and
devices.

1.3 Possession

A customer must have a USPS-issued
license and a valid lease agreement to
use the IBI system.

1.4 Classes of Mail

Indicia produced from the IBI system
may be used to indicate postage for
single-piece rate First-Class Mail
(including Priority Mail), Express Mail,
and Standard Mail classes.

1.5 Amount of Postage

The value of the IBIP indicia affixed
to each mailpiece must equal or exceed
the exact amount due for the piece
when mailed.

1.6 Additional Postage

An indicia showing additional
postage may be placed on a shortpaid
mailpiece under 4.9, Postage Correction.

2.0 LICENSE

2.1 Procedures

The application and the license are
processed through the Centralized Meter
Licensing System (CMLS). An applicant
must provide all applicable data for
Form 3601-A, Application for a License
to Lease and Use Postage Meters, to the
Provider. The application must state the
post office where the applicant intends
to deposit mail produced using their IBI
system. The Provider electronically
transmits the information requested on
Form 3601-A to CMLS in the USPS-
specified format. When a Provider
transmits the application on behalf of
the applicant, the USPS notifies the
Provider when a license is issued. A
single license covers all IBI systems to
the same applicant by the same post
office, but a separate application must

be submitted for each post office where
the applicant wants to deposit IBI mail.
There is no fee for the application and
license. After approving an application,
the USPS issues a Postage Meter License
(Form 3601-B). A customer will not
have to apply for a license to use an IBI
system if the customer already possesses
a valid postage meter license.

2.2 Refusal to Issue License

The USPS may refuse to issue a
license for the following reasons: the
applicant submitted false or fictitious
information on the license application;
the applicant violated any standard for
the care or use of an IBI or product/
device that resulted in the revocation of
that applicant’s license within 5 years
preceding submission of the
application; or there is sufficient reason
to believe that the product/device is to
be used in violation of the applicable
standards. The USPS sends the licensee
written notice when an application for
a license is refused. The USPS notifies
the Provider if the license is refused.
Any applicant refused a license may
appeal the decision under 2.4.

2.3 Revocation of License

A license is subject to revocation for
any of the following reasons:

a. An IBI product/device is used for
any illegal scheme or enterprise or there
is probable cause to believe that the
product/device is to be used in violation
of the applicable standards.

b. The IBI product/device is not reset
or audited within a 3-month period.

c. Sufficient control of an IBI product/
device is not exercised or the standards
for its care or use are not followed.

d. The IBI product/device is kept or
used outside the boundaries of the
United States or those U.S. territories
and possessions without USPS
approval.

e. IBI mail is deposited at other than
the licensing post office (except as
permitted by 5.0 or D072).

f. Failure to forward mailpieces to the
Provider for quality assurance as
required by 2.5h.

The USPS sends written notice to the
licensee and the licensee’s Provider of
any revocation.

2.4 Appeals

An applicant who is refused a license,
or a licensee whose license is revoked,
may file a written appeal with the
Manager of Metering Technology
Management (MTM), USPS
Headquarters, within 10 calendar days
of receipt of the decision.
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2.5 Licensee Responsibilities

The licensee’s responsibilities for the
care and use of an IBI product/device
include the following:

a. After a PSD supporting a stand-
alone system is delivered to a licensee,
it must remain in the licensee’s custody
until it is returned to the authorized
Provider.

b. The licensee must, upon request,
make the PSD in the licensee’s custody
and corresponding records on
transactions immediately available for
review and audit to the Provider or the
USPS.

c. The licensee must remote-set
security devices at least once every 3
months.

d. The licensee must immediately
notify the Provider of any change in the
licensee’s name, address, telephone
number, the location of the product/
device, or any other information on the
Form 3601-A.

e. The USPS issues a revised license
based on the transmission of updated
information from the Provider. The
licensee must verify and update license
information on a periodic basis. If a
licensee changes the post office where
IBI mail is to be deposited, the PSD or
other logical security element must be
checked out of service by the authorized
Provider. The customer must be
relicensed at the new post office before
the Provider can issue and reset a
replacement PSD or other logical
security element.

f. The licensee must report a
misregistering or otherwise defective IBI
product/device to the Provider under
2.7 and must ensure that the defective
IBI product/device is not used.

g. The licensee must maintain address
quality by updating the USPS AMS CD-
ROM disk at least once every 6 months.

h. The licensee must forward a
mailpiece produced by the IBI product/
device to the Provider at least once
every 6 months after initialization for
quality assurance.

i. The customer must enter into a
signed lease agreement with the
Provider that includes a financial
agreement for resetting the IBI product/
device with postage.

2.6 Custody of Suspect PSDs

The Postal Service may conduct
unannounced, on-site examinations of
IBI product/devices reasonably
suspected of being manipulated or
otherwise defective. An inspector may
also immediately withdraw a suspect
IBI product/device from service for
physical and/or laboratory examination.
The inspector issues the licensee a
receipt for the IBI product/device,

forwards a copy to the Provider, and, if
necessary, assists in obtaining a
replacement IBI product/device. Where
possible, the Inspection Service gives
advance notice that an IBI product/
device is to be inspected. Unless there
is reason to believe that the IBI product/
device is fraudulently set with postage,
existing postage in the IBI product/
device to be examined is transferred to
the replacement PSD.

2.7 Defective PSD or Other Logical
Security Element

The licensee must immediately report
any defective PSD or other logical
security element to the Provider. The
Provider must retrieve any defective
PSD within 3 business days of
notification by the licensee and notify
the USPS. A faulty PSD or other logical
security element may not be used under
any circumstance. Faulty PSDs must be
returned to the Provider. The Provider
will supply the licensee with a
replacement PSD or will correct the
logical security element, as applicable.

2.8 Missing PSD

The licensee must immediately report
to the Provider and licensing post office
the loss or theft of any PSD or the
recovery of any missing PSD. Reports
must include the PSD identification
number and/or serial number; the date,
location, and details of the loss, theft, or
recovery; and a copy of any police
report. The Provider must report all
details of the incident to the Manager,
MTM.

2.9 Returning a PSD

After a PSD is delivered to a licensee,
the PSD must be kept in the licensee’s
custody until returned to the authorized
Provider. A licensee with a faulty or
misregistering PSD or who no longer
wants to keep a PSD must return the
PSD to the Provider to be checked out
of service. PSDs must be shipped by
Priority Mail Returned Receipt for
Merchandise unless the Manager, MTM,
USPS Headquarters, gives written
permission to ship at another rate or
special service.

3.0 SETTING

3.1 Initial Setting of PSD or Other
Logical Security Element

Before the licensee is issued a PSD or
is granted access to another form of
logical security element, the device
must be initialized and authorized by
the Provider. The customer must enter
into a lease agreement with the Provider
that includes a financial agreement for
resetting the device with postage.
Settings are made according to the
provisions of the USPS Computerized

Remote Postage Meter Resetting System
(CMRS).

3.2 Payment for Postage

Payment must be made for postage
before the IBI product/device is set. The
customer is permitted to make payment
in accordance with Treasury Handbook,
F-3, section 2-11.

3.3 Postage Transfers and Refunds

Postage losses due to malfunctions are
the responsibility of the Provider. The
Postal Service will provide refunds for
unused postage, for any balance
remaining on a PSD or other logical
security element, and for any balance
remaining in the licensee’s CMRS
account.

« For unused postage, refunds will
only be granted for mailpieces that are
30 days old or less. The mailpieces and
a completed PS Form 3533, Application
and Voucher for Refund of Postage and
Fees, must be forwarded to the Provider
for indicia verification and processing.
Refunds will be credited to the
licensee’s CMRS account.

¢ Upon the return of a PSD, the
Provider will verify the remaining
balance. The refund will be credited to
the licensee’s CMRS account.

« Refunds from other logical security
elements will be verified by the
Provider and credited to the licensee’s
CMRS account.

¢ Licensees must notify the Provider
in writing to request the closing of a
CMRS account. After the request has
been processed the licensee will receive
a check for the balance.

3.4 Periodic Examinations

PSDs or other logical security
elements must be reset at least once
every 3 months. The Provider’s update
of the watchdog timer/device audit
satisfies this requirement. The USPS
reserves the right to examine security
devices by remote access or otherwise.

3.5 Resetting

In addition to the conditions in Part
B, Postal Security Device, of the
“Performance Criteria for Information-
Based Indicia and Security Architecture
for IBI Postage Metering Systems
(PCIBISAIBIPMS),” the following
conditions must be met to reset a PSD
or other logical security element:

a. The licensee’s account must have
sufficient funds to cover the desired
postage increment, or the Provider must
agree to advance funds to the USPS on
behalf of the licensee. The USPS
encourages the Providers to recommend
the use of the following payment forms
by order of preference:

1. ACH Debit
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2. ACH Credit

3. Wire Transfer

4. Debit Card Optional
5. Credit Card Optional
6. Check

b. As part of the resetting procedure,
the licensee must provide identification
information according to the Provider’s
resetting specifications.

c. After a PSD or other logical security
element is reset, the Provider supplies
the licensee with documentation of the
transaction and the balance remaining
in the licensee’s account, unless the
Provider gives a monthly statement to
the licensees documenting all
transactions for the period and the
balance after each transaction.

3.6  Amount of Postage

The descending register of the PSD or
other logical security element is
programmed not to exceed $500 for a
given user at any time.

4.0 INDICIA
4.1 Design

The indicia designs (types, sizes, and
styles) must be those the Provider
specified when the IBI product/device
was approved by the USPS for
manufacture and distribution.

4.2 Legibility

The indicia must be legible. An
illegible indicia is not acceptable when
determining postage paid. Minimal
standards for acceptable reflectance
measurements of the indicia and the
background material are in the Uniform
Symbology Specifications PDF417 and
DMM Section C840.5. The facing
identification mark (FIM) must meet the
dimensions and print quality specified
in DMM C810. The address and
POSTNET barcode must meet the
specifications listed in the DMM C840.

4.3 On an Adhesive Label

The USPS-approved label must be
used when IBI indicia are to be printed
on a label. Labels are subject to
corresponding standards in DMM C810
and must be approved by the Manager,
MTM.

4.4 Position

The indicia must be printed or
applied in the upper right corner of the
envelope, address label, or tag. The
indicia must be at least %4 inch from the
right edge of the mailpiece and ¥4 inch
from the top edge of the mailpiece. The
indicia barcode must be horizontally
oriented. The indicia must not infringe
on the areas reserved for the FIM,
POSTNET barcode, or optical character
reader (OCR) clear zone. These apply to

pieces meeting the dimensions specified
in DMM C800.

4.5 Content

In usage, the indicia must consist of
human-readable information and two-
dimensional barcoded information
unless specified otherwise. The human-
readable information must show, as a
minimum, the city, state, and 5-digit ZIP
Code of the licensing post office, the
device ID, date of mailing, rate category,
and the amount of postage. On approval
of the licensing post office, the indicia
may contain the name and state
designation of its local classified
branch. This authorization does not
apply to classified stations or to contract
stations or branches. Alternatively, the
indicia may show the ZIP Code rather
than the city and state designation. In
this case, the words “Mailed From ZIP
Code” and the mailer’s delivery address
ZIP Code must appear in place of the
city and state, respectively. When it is
necessary to print multidenomination
IBI product/device indicia on more than
one tape, the human-readable
information showing the post office
must be on each adhesive label.

4.6 Complete Date

The month, day, and year must be
shown in the indicia on all First-Class
Mail. On Standard Mail the day may be
omitted. Mailpieces bearing an indicia
with only the month and year may be
accepted during the month shown. They
may also be accepted through the third
day of the following month if the
postmaster finds that the mailing was
unavoidably delayed before deposit
with the USPS.

4.7 Date Accuracy

The date shown in the indicia must be
the actual date of deposit. Mail
deposited after the day’s last scheduled
collection may bear the date of the next
scheduled collection.

4.8 Date Correction

If date correction is required, an
indicia showing actual date of mail and
the word “REDATE"” instead of the
postage amount may be used. The
indicia must be placed on the
nonaddress side at least 20mm from the
bottom edge of the mailpiece. The
indicia impression must not bear the
FIM or the two-dimensional barcode.

4.9 Postage Correction

An indicia for additional postage may
be placed on a shortpaid mailpiece to
correct postage. The corrected indicia
must be printed on the nonaddress side
at least 20mm from the bottom edge of
the piece and not on an envelope flap.

The impression on the nonaddress side
must contain all the indicia elements
except for the FIM. To meet two-
dimensional barcode readability
requirements, an indicia may be printed
on a USPS-approved tape/label.

4.10 Other Matter Printed

Advertising matter, slogans, return
addresses, and the postal markings
specified in 4.11 may be printed with
the indicia within space limitations. A
licensee must obtain the content for
printing this matter from the authorized
Provider. Advertising art messages must
include the mailer’s name or words
such as “Mailer’s Message.” The
advertising art must not be obscene,
defamatory of any person or group, or
deceptive and it must not advocate any
unlawful action. The Provider must
obtain prior approval for all advertising
matter.

4.11 Postal Markings

Postal markings related to the class or
category of mail are required. If placed
in the advertising art area, only the
postal marking may be printed, and it
must fill the advertising art area as
much as possible. All words must be in
bold capital letters at least %4 inch high
(18-point type) and legible at 2 feet.
Exceptions are not made for small
advertising art that cannot accommodate
a permissible marking.

412 FIM

The mailpiece generated by IBI
product/device must bear a USPS-
approved FIM D unless the envelope is
courtesy reply with a FIM A or the piece
is not a letter or a flat. The location of
the FIM applies to pieces meeting the
dimensions specified in DMM C800.

5.0 MAILINGS
5.1 Preparation of IBI

Mail is subject to the preparation
standards that apply to the class of mail
and rate claimed.

5.2 Combination

IBI mail may be combined in the same
mailing with mail paid with other
methods only if authorized by the
USPS.

5.3 Where to Deposit

Single-piece rate First-Class Mail may
be deposited in any street collection box
or such other place where mail is
accepted and that is served by the
licensing post office. Limited quantities
(i.e., a handful) of single-piece rate First-
Class Mail may be deposited at offices
other than the licensing post office to
expedite dispatch.
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6.0 AUTHORIZATION TO
MANUFACTURE AND DISTRIBUTE IBI
SYSTEMS

Title 39, Code of Federal Regulations,
part 502, contains information about the
authorization to manufacture and
distribute IBI product/devices; the
suspension and revocation of such
authorization; performance standards,
test plans, testing, and approval;
required manufacturing security
measures; and standards for distribution
and maintenance. Further information
may be obtained from MTM, USPS
Headquarters.

3. Part 502 is added to read as follows:

PART 502—AUTHORITY TO
MANUFACTURE AND DISTRIBUTE
INFORMATION BASED INDICIA
SYSTEMS

Sec.

502.1
502.2
502.3

Provider qualifications.

Provider authorization.

Changes in ownership or control.

502.4 Burden of proof standard.

502.5 Suspension and revocation of
authorization.

502.6 Description of the IBIP.

502.7 Product/device Provider.

502.8 IBIP performance criteria.

502.9 Test plans.

502.10 Security testing.

502.11 IBI system approval.

502.12 Conditions for approval.

502.13 Suspension and revocation of
approval.

502.14 Reporting.

502.15 Administrative sanction on
reporting.

502.16 Materials and workmanship.

502.17 Destruction of product/device
indicia.

502.18 Inspection of new IBI systems.

502.19 Distribution facilities.

502.20 Distribution controls.

502.21 Administrative sanction.

502.22 1Bl system replacement.

502.23 Inspection of PSDs or other logical
security elements in use.

502.24 PSDs not located.

502.25 Computerized remote resetting.

502.26 Indicia quality assurance.

502.27 1Bl system refunds.

502.28 Key management requirements.

502.29 Provider infrastructure.

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 410, 2601, 2605; Inspector

General Act of 1978, as amended (Pub. L. 95—

452, as amended), 5 U.S.C. App 3.

§502.1 Provider qualifications.

A potential Provider wanting
authorization to lease or otherwise
distribute an Information-Based Indicia
(IBI) system, as approved by the Postal
Service, for use by licensees under
Domestic Mail Manual P050.1.2 must:

(a) Satisfy the Postal Service of its
integrity and financial responsibility;

(b) Obtain approval of at least one
prototype incorporating all the features
and safeguards specified in §502.9;

(c) Have, or establish, and keep under
its supervision and control adequate
manufacturing facilities suitable to carry
out the provisions of §§502.18 through
502.21 to the satisfaction of the Postal
Service (such facilities must be subject
to unannounced inspection by
representatives of the Postal Service);
and

(d) Have, or establish, and retain
adequate facilities for the control,
distribution, and maintenance of IBI
systems and their replacement when
necessary.

§502.2 Provider authorization.

Upon qualification and approval, the
applicant is authorized in writing to
manufacture IBI products/devices and
to lease them to persons licensed by the
Postal Service.

§502.3 Changes in ownership or control.
Any person or concern wanting to
acquire ownership or control of an
authorized Provider must provide the
Postal Service with satisfactory
evidence of that person’s or concern’s
integrity and financial responsibility.

§502.4 Burden of proof standard.

The burden of proof is on the Postal
Service in the adjudication of
suspensions and revocations under
88502.5 and 502.14 and administrative
sanctions under §8502.16 and 502.22.
Except as otherwise indicated in those
sections, the standard of proof shall be
the preponderance of evidence
standard.

§502.5 Suspension and revocation of
authorization.

(a) The Postal Service may suspend
and/or revoke authorization to provide
and/or distribute any or all of a
Provider’s IBI systems if the Provider
engages in any unlawful scheme or
enterprise, fails to comply with any
provision in this part 502, or fails to
implement instructions issued in
accordance with any final decision
issued by the Postal Service within its
authority over the IBI product/device
programs.

(b) The decision to suspend or revoke
a Provider’s authorization shall be based
on the nature and circumstances of the
violation (e.g., whether the violation
was willful, whether the Provider
voluntarily admitted to the violation,
whether the Provider cooperated with
the Postal Service, whether the Provider
implemented successful remedial
measures) and on the Provider’s
performance history. Before determining
whether a Provider’s authorization to

manufacture and/or distribute IBI
systems should be revoked, the
procedures in paragraph (c) of this
section shall be followed.

(c) Suspension in all cases shall be as
follows:

(1) Upon determination by the Postal
Service that a Provider is in violation of
the provisions in this part 502, the
Postal Service shall issue a written
notice of proposed suspension citing
deficiencies for which suspension or
authorization to provide IBI systems
may be imposed under paragraph (c) (2)
of this section. Except in cases of willful
violation, the Provider shall be given an
opportunity to correct deficiencies and
achieve compliance with all
requirements within a time limit
corresponding to the potential risk to
postal revenue.

(2) In cases of willful violation, or if
the Postal Service determines that the
Provider has failed to correct cited
deficiencies within the specified time
limit, the Postal Service shall issue a
written notice setting forth the facts and
reasons for the decision to suspend and
the effective date if a written defense is
not presented as provided in paragraph
(d) of this section.

(3) If, upon consideration of the
defense as provided in paragraph (e) of
this section, the Postal Service deems
that the suspension is warranted, the
suspension shall remain in effect for up
to 90 days unless withdrawn by the
Postal Service, as provided in paragraph
(c)(4)(iii) of this section.

(4) At the end of the 90-day
suspension, the Postal Service may:

(i) Extend the suspension in order to
allow more time for investigation or to
allow the Provider to correct the
problem;

(ii) Make a determination to revoke
authorization to provide and/or
distribute the Provider’s products/
devices in part or in whole; or

(iii) Withdraw the suspension based
on identification and implementation of
a satisfactory solution to the problem.
Provider suspensions may be
withdrawn before the end of the 90-day
period if the Postal Service determines
that the Provider’s solution and
implementation are satisfactory.

(d) The Provider may present the
Postal Service with a written
determination within 30 calendar days
of receiving the written notice (unless a
shorter period is deemed necessary).
The defense must include all supporting
evidence and specify the reasons for
which the order should not be imposed.

(e) After receipt and consideration of
the defense, the Postal Service shall
advise the Provider of the decision and
the facts and reasons for it. The decision
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shall be effective on receipt unless it
provides otherwise. The decision shall
also advise the Provider that it may
appeal that determination within 30
calendar days of receiving written
notice (unless a shorter period is
deemed necessary), as specified therein.
The appeal must include all supporting
evidence and specify the reasons the
Provider believes that the decision is
erroneous.

(f) An order or final decision under
this section does not preclude any other
criminal or civil statutory, common law,
or administrative remedy that is
available by law to the Postal Service,
the United States, or any other person
or concern.

§502.6 Description of the IBIP.

The IBI product/device prints an
authorized USPS Information-Based
Indicia that shows evidence of postage.
The indicia consists of a USPS-
approved two-dimensional barcode and
certain human-readable information
such as city and state, 5-digit ZIP Code
of licensing post office, Device ID
number, date, and amount of postage.
The IBI product/device includes as a
primary component a physical Postal
Security Device (PSD), or a remote
logical security element depending on
the installed 1Bl system version, that
provides critical functionality for
accounting postage with a computer-
based host system. The security device
and host system interact to generate the
indicia. The PSD or other logical
security element is remotely set with
postage value and requires the licensee
to have funds on deposit with the Postal
Service prior to initial setting or
resetting. IBIP PC Postage products are
classified into four major categories.

1. Stand-alone system products.

2. Local Area Network (LAN) system
products.

3. Wide Area Network (WAN) system
products, and

4. Hybrid system products.

Core security functions such as digital
signature generation and verification
and the management of registers are
performed on a stand-alone system by a
physical PSD. On all other systems
these functions are performed remotely
through another form of logical security
element. Customer and Provider
requirements may differ according to
each alternative system.

§502.7 Product/device Provider.

The IBI system is available to
licensees only through a lease
agreement from a USPS authorized
Provider. The host is envisioned to
operate on personal computers.

§502.8

The IBIP performance criteria
describe system elements that include
Postal Service infrastructure, Provider
infrastructure, and customer
infrastructure. The existing Postal
Service infrastructure supports
customer authorization, product audit,
postage resetting reporting, total
population management, key
management support, financial
reconciliation, product lifecycle
tracking, and lost and stolen/irregularity
management functions. The Provider
infrastructure will support all IBIP
functions. The customer infrastructure
will consist of the applicable security
device and host system. The Postal
Service will evaluate and test IBIP
systems for compliance with this
infrastructure.

(a) The indicia data content is
described in Part A, Indicium, of the
“Performance Criteria for Information-
Based Indicia and Security Architecture
for 1Bl Postage Metering Systems
(PCIBISAIBIPMS).” Contact the
Manager, MTM, USPS, 475 L’Enfant
Plaza SW, Room 8430, Washington DC
202602444 for these requirements.

(b) The PSD implements digital
signature technology for the creation
and verification of digital signatures.
Postal Security Device performance
criteria are described in Part B, Postal
Security Devices, of the
PCIBISAIBIPMS. Contact the Manager,
MTM, USPS, 475 L’Enfant Plaza SW,
Room 8430, Washington DC 20260—
2444 for these requirements.

(c) Indicia design must comply with
the requirements in Domestic Mail
Manual (DMM) P050.

(d) Host System Functional
Requirements are contained Part C, Host
System, of the PCIBISAIBIPMS. Contact
the Manager, MTM, USPS, 475 L’Enfant
Plaza SW, Room 8430, Washington DC
202602444 for these requirements.

(e) Key Management functional
requirements are contained in Part D,
Key Management Plan, of the
PCIBISAIBIPMS. Contact the Manager,
MTM, USPS, 475 L’Enfant Plaza SW,
Room 8430, Washington DC 20260—
2444 for these requirements.

IBIP performance criteria.

§502.9 Test plans.

Each IBI system that is submitted for
USPS approval should be submitted in
accordance with the provisions
contained in the “Metering Technology
Management Metering Product
Submission Procedures.” Contact the
Manager, MTM, USPS, 475 L’Enfant
Plaza SW, Room 8430, Washington DC
20260-2444 for these requirements.

§502.10 Security testing.

The Postal Service reserves the right
to require or conduct additional
examination and testing at any time,
without cause, of any IBI system
submitted to the Postal Service for
approval or previously approved by the
Postal Service.

§502.11 IBI system approval.

As provided in §502.14, the Provider
has a duty to report security weaknesses
to the Postal Service to ensure that each
IBI system protects the Postal Service
against loss of revenue at all times. An
approval of a system does not constitute
an irrevocable determination that the
Postal Service is satisfied with its
revenue-protection capabilities. After
approval is granted to an IBI system, no
change affecting the features or
safeguards may be made except as
authorized or ordered by the Postal
Service in writing.

§502.12 Conditions for approval.

(a) The Postal Service may require at
any time that approved production
systems of IBI products/devices, as well
as the design, user manuals, and
specifications applicable to such IBI
systems and any revisions thereof, be
submitted to the Manager, MTM, USPS,
475 L’Enfant Plaza SW, Room 8430,
Washington DC 20260-2444.

(b) Upon request by the Postal
Service, additional IBI systems must be
submitted to the Postal Service for
testing, at the expense of the Provider.

(c) All product/device submissions
should adhere to the requirements
contained in the ““Metering Technology
Management Metering Product
Submission Procedures.” Particular
attention should be given to the
requirement to simultaneously submit
an identical IBI system to a laboratory
accredited under the National Voluntary
Laboratory Accreditation Program
(NVLAP) for FIPS 140-1 certification.

§502.13 Suspension and revocation of
approval.

(a) The Postal Service may suspend an
IBI system if the Postal Service believes
that an IBI system poses an
unreasonable risk to postal revenue.

(b) Suspension procedures:

(1) Upon determination by the Postal
Service that an IBI system poses an
unreasonable risk to postal revenue, the
Postal Service shall issue a written
notice of proposed suspension citing
deficiencies for which suspension may
be imposed under paragraph (b)(2) of
this section. The Provider shall be given
an opportunity to correct deficiencies
and achieve compliance with all
requirements within a time limit
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corresponding to the potential risk to
postal revenue.

(2) If the Postal Service determines
that the Provider has failed to correct
cited deficiencies within the specified
time limit, the Postal Service shall issue
a written notice setting forth the facts
and reasons for the decision to suspend
and the effective date if a written
defense is not presented as provided in
paragraph (c) of this section.

(3) If, upon consideration of the
defense as provided in paragraph (d) of
this section, the Postal Service deems
that the suspension is warranted, the
suspension shall remain in effect for up
to 90 days unless withdrawn by the
Postal Service, as provided in paragraph
(b)(4)(iii) of this section.

(4) At the end of the 90-day
suspension, the Postal Service may:

(i) Extend the suspension in order to
allow more time for investigation or to
allow the Provider to correct the
problem;

(i) Make a determination to revoke
the approval of the Provider’s IBI system
or class and/or version, or

(iii) Withdraw the suspension based
on identification and implementation of
a satisfactory solution to the problem.
Provider suspensions may be
withdrawn before the end of the 90-day
period if the Postal Service determines
that the Provider’s solution and
implementation are satisfactory.

(c) The Provider may present the
Postal Service with a written defense to
any suspension or revocation
determination within 30 calendar days
of receiving the written notice (unless a
shorter period is deemed necessary).
The defense must include all supporting
evidence and specify the reasons for
which the order should not be imposed.

(d) After receipt and consideration of
the written defense, the Postal Service
shall advise the Provider of the decision
and the facts and reasons for it. The
decision shall be effective on receipt
unless it states otherwise. The decision
shall also advise the Provider that it
may appeal that determination within
30 calendar days of receiving written
notice (unless a shorter period is
deemed necessary), as specified therein.
The appeal must include all supporting
evidence and the reasons that the
Provider believes that the decision is
erroneous.

(e) An order or final decision under
this section does not preclude any other
criminal or civil statutory, common law,
or administrative remedy that is
available by law to the Postal Service,
the United States, or any other person
or concern.

§502.14 Reporting.

(a) For purposes of this section,
“Provider” refers to authorized Provider
in §502.1 and its foreign or domestic
affiliates, subsidiaries, assigns, dealers,
independent dealers, employees, and
parent corporations.

(b) Each authorized Provider in
§502.1 must submit a preliminary
report to notify the Postal Service
promptly (in no event more than 21
calendar days of discovery) of the
following:

(1) All findings or results of any
testing known to the Provider
concerning the security or revenue
protection features, capabilities, or
failings of any IBI system distributed by
the Provider that has been approved for
distribution by the Postal Service or any
foreign postal administration; or have
been submitted for approval by the
Provider to the Postal Service or a
foreign postal administration.

(2) All potential security weaknesses
or methods of IBI system tampering that
the Provider distributes of which the
Provider knows or should know, and
the IBI system or model subject to each
method. All potential security
weaknesses include but are not limited
to suspected equipment defects,
suspected abuse by an IBI licensee or
Provider employee, suspected security
breaches of the Computerized Remote
Postage Meter Resetting System,
cryptographic key compromises,
occurrences outside normal
performance, or any repeatable
deviation from normal 1Bl system
performance (within the same model
family and/or by the same licensee).

(c) Within 45 days of the preliminary
notification to the Postal Service under
§502.15(b), the Provider must submit a
written report to the Postal Service. The
report must include the circumstances,
proposed investigative procedure, and
the anticipated completion date of the
investigation. The Provider must also
provide periodic status reports to the
Postal Service during subsequent
investigation and, on completion, must
submit a summary of the investigative
findings.

(d) The Provider must establish and
adhere to timely and efficient
procedures for internal reporting of
potential security weaknesses. The
Provider is required to submit a copy of
internal reporting procedures and
instructions to the Postal Service for
review.

§502.15 Administrative sanction on
reporting.

(a) Notwithstanding any act,
admission, or omission by the Postal
Service, an authorized Provider may be

subject to an administrative sanction for
failing to comply with §502.14.

(b) The Postal Service shall determine
all costs and revenue losses measured
from the date that the Provider knew, or
should have known, of a potential
security weakness, including, but not
limited to, administrative and
investigative costs and documented
revenue losses that result from any IBI
System for which the Provider failed to
comply with any provision in §502.14.
The Postal Service may recover from the
Provider any and all such costs and
losses (net of any amount collected by
the Postal Service from the licensees or
users) with interest by issuing a written
notice to the Provider setting forth the
facts and reasons on which the
determination to impose the sanction is
based. The notice shall advise the
Provider of the date that the action takes
effect if a written defense is not
presented within 30 calendar days of
receipt of the notice.

(c) The Provider may present the
Postal Service with a written defense to
the proposed action within 30 calendar
days of receipt. The defense must
include all supporting evidence and
specify the reasons for which the
sanction should not be imposed.

(d) After receipt and consideration of
the defense, the Postal Service shall
advise the Provider of the decision and
the facts and reasons for it; the decision
shall be effective on receipt unless it
states otherwise. The decision shall also
advise the Provider that it may, within
30 calendar days of receiving written
notice, appeal that determination as
specified therein.

(e) The Provider may submit a written
appeal to the Postal Service within 30
calendar days of receipt of the decision.
The appeal must include all supporting
evidence and specify the reasons that
the Provider believes that the
administrative sanction was erroneously
imposed. The submission of an appeal
stays the effectiveness of the sanction.

(f) The imposition of an
administrative sanction under this
section does not preclude any other
criminal or civil statutory, common law,
or administrative remedy that is
available by law to the Postal Service,
the United States, or any other person
or concern.

§502.16 Materials and workmanship.
All IBI systems must adhere to the
quality in materials and workmanship

of the approved prototype.

§502.17 Destruction of product/device
indicia.

All IBIP indicia created in the process
of testing the 1Bl system by the Provider,
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or its agent, must be collected and
destroyed daily.

§502.18 Inspection of new IBI systems.

All new IBI systems must be
inspected carefully prior to distribution.

§502.19 Distribution facilities.

An authorized Provider must keep
adequate facilities for and records of the
distribution, control, and maintenance
of IBI systems. All such facilities and
records are subject to inspection by
Postal Service representatives.

§502.20 Distribution controls.

Each authorized Provider must do the
following:

(a) Hold title permanently to all
leased systems except those purchased
by the Postal Service.

(b) On behalf of applicants,
electronically transmit copies of
completed PS Forms 3601-A,
Application for a License to Lease and
Use Postage Meters, to the designated
Postal Service central processing
facility.

(c) Lease systems only to parties that
have valid licenses issued by the Postal
Service.

(d) Supply the host system with
slogan or advertising art that meets the
Postal Service requirements for suitable
quality and content. The Provider must
obtain prior approval for all advertising
matter for 1Bl systems.

(e) Unless otherwise authorized by the
Postal Service, the Provider must
immediately obtain and check out of
service PSDs, if the licensee no longer
wants the PSD or if the PSD is to be
removed from service for any other
reason. If a logical security element
resides in the Provider’s server, it must
be immediately disabled. If it resides at
the Licensee’s site, all resetting requests
must be denied. The Provider must keep
in its possession for at least 1 year the
licensee’s PS Form 3601-C, Postage
Meter Activity Report.

(f) Retrieve any misregistering, faulty,
or defective PSD to be checked out of
service within 3 business days of being
notified by the licensee of the defect.
After examining the PSD withdrawn for
apparent faulty operation affecting
registration, the Provider must compile
a report explaining the malfunction to
MTM, USPS Headquarters.

(9) Report promptly the loss or theft
of any IBI system or component. The
Provider must provide notification to
the Postal Service by completing a
standardized lost and stolen incident
report and filing it with the Postal
Service within 30 days of the Provider’s
determination of a loss, theft, or
recovery. The Provider must complete

all preliminary location activities
specified in §502.24 before submitting
this report to the Postal Service.

(h) Cancel a lease agreement with any
lessee whose license is revoked by the
Postal Service, remove the PSD within
15 calendar days, and have the PSD
checked out of service.

(i) Promptly remove from service any
PSD or other logical security element
that the Postal Service indicates should
be removed from service. When a
license is canceled, all PSDs or other
logical security elements in use by the
licensee must be removed from service.

(i) Examine each IBI system
withdrawn from service for failure to
record its operations correctly and
accurately, and report to the Postal
Service the failure or fault that caused
the failure.

(k) Provide MTM monthly with a
compatible computer file of lost or
stolen PSDs. The file is due on the first
of each month (for the preceding
month’s activity).

(I) Take reasonable precautions in the
transportation and storage of PSDs to
prevent use by unauthorized
individuals. Providers must ship all
PSDs by Postal Service Registered Mail
unless given written permission by the
Postal Service to use another carrier.
The Provider must demonstrate that the
alternative delivery carrier employs
security procedures equivalent to those
for Registered mail.

(m) Submit a daily financial
transaction for each postage value
download or postage refill according to
established CMRS procedures.

§502.21 Administrative sanction.

The Postal Service holds Providers
responsible for the life cycle, control,
operation, maintenance, and
replacement of their products/devices.

(a) For purposes of this section, an IBI
system is defined as a system that is
manufactured by an authorized Provider
under §502.1 that is not owned or
leased by the Postal Service.

(b) An authorized Provider that,
without just cause, fails to conduct or
perform adequately any of the controls
in §502.20, to follow standardized lost
and stolen incident reporting in
§502.24, or to conduct any of the
inspections required by §502.23 in a
timely fashion is subject to an
administrative sanction based on the
investigative and administrative costs
and documented revenue losses (net of
any amount collected by the Postal
Service from the licensee or user).
Interest per occurrence measured from
the date on which the cost and/or loss
occurred, as determined by the Postal
Service. Sanctions shall be based on the

costs and revenue losses that result from
the Provider’s failure to comply with
these requirements.

(c) The Postal Service may impose an
administrative sanction under this
section by issuing a written notice to the
Provider setting forth the facts and
reasons on which the determination to
impose the sanction is based. The Postal
Service shall determine all costs and
losses. The notice shall advise the
Provider of the date that the action shall
take effect if a written defense is not
presented within 30 calendar days of
receipt of the notice.

(d) The Provider may present to the
Postal Service a written defense to the
proposed action within 30 calendar
days of receipt of the notice. The
defense must include all supporting
evidence and specify the reasons for
which the sanction should not be
imposed.

(e) After receipt and consideration of
the written defense, the Postal Service
shall advise the Provider of the decision
and the facts and reasons for it. The
decision shall be effective on receipt
unless it states otherwise.

(f) The Provider may submit a written
appeal of the decision with 30 calendar
days of receiving the decision,
addressed to the Manager of MTM,
Postal Service Headquarters. The appeal
must include all supporting evidence
and specify the reasons that the
Provider believes that the administrative
sanction was erroneously imposed. The
submission of an appeal stays the
effectiveness of the sanction.

(9) The imposition of an
administrative sanction under this
section does not preclude any other
criminal or civil statutory, common law,
or administrative remedy that is
available by law to the Postal Service,
the United States, or any other person
or concern.

§502.22 IBI system replacement.

(a) The Provider must keep its IBI
systems in proper operating condition
for licensees by replacing them when
necessary or desirable to prevent
electronic failure, malfunction, clock/
timer/battery life expiration, or
mechanical breakdown.

(b) The Provider must provide the
licensees with modifications reflecting
rate changes.

§502.23 Inspection of PSDs or other
logical security elements in use.

The Provider must conduct audits of
PSDs or other logical security elements
at least once every 3 months in
conjunction with the postage value
resetting requirements in §502.26. In
general, the primary role of the PSD in
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the device audit function is to create
device audit messages and pass those
messages to the host system for
transmission to the Postal Service.

§502.24 PSDs not located.

Upon learning that one or more of its
PSDs in service cannot be located, the
Provider must undertake reasonable
efforts to locate the PSD by following a
series of Postal Service-specified actions
designed to locate the PSDs. If these
efforts are unsuccessful and a PSD is
determined to be lost or stolen, the
Provider must notify the Postal Service
within 30 days by submitting a Lost and
Stolen PSD Incident Report.

(a) If a licensee cannot be located, the
Provider must, at a minimum, complete
the following actions:

(1) Call directory assistance for the
licensee’s new telephone number.

(2) Contact the licensee’s local post
office for current change of address
information.

(3) Contact the CMLS site and the
local MATS coordinator to verify the
location of the PSD or licensee currently
maintained in those Postal Service
records.

(4) Contact the rental agency
responsible for the property where the
licensee was located, if applicable.

(5) Visit the licensee’s last known
address to see whether the building
superintendent or a neighbor knows the
licensee’s new address.

(6) Mail a certified letter with return
receipt to the licensee at the last known
address with the endorsement
“Forwarding and Address Correction
Requested.”

(7) If new address information is
obtained during these steps, any
scheduled PSD inspection must be
completed promptly.

(b) If a PSD is reported to be lost or
stolen by the licensee, the Provider
must, at a minimum, complete the
following actions:

(1) Ensure that the licensee has filed
a police report and that copies have
been provided to the appropriate
Inspection Service Contraband Postage
Identification Program (CPIP) specialist.

(2) Withhold issuance of a
replacement PSD until the missing PSD
has been properly reported to the police
and to the appropriate Inspection
Service CPIP specialist.

(c) If the Provider later learns that the
PSD has been located and/or recovered,
the Provider must update lost and stolen
PSD activity records, inspect the PSD
promptly, initiate a postage adjustment
or transfer, if appropriate, and check the
PSD out of service if a replacement PSD
has been supplied to the licensee.

(d) If a PSD reported to the Postal
Service as lost or stolen is later located,

the Provider is responsible for
submitting a new Lost and Stolen PSD
Incident Report that references the
initial report and outlines the details of
how the PSD was recovered. This report
must be submitted to the Postal Service
within 30 days of recovery of the PSD.
The Provider is also responsible for
purging lost and stolen PSD reports that
are provided on a periodic basis to the
Postal Service for those PSDs that have
been recovered.

(e) Any authorized Provider that fails
to comply with standardized lost and
stolen reporting procedures and
instructions is subject to an
administrative sanction under §502.21,
as determined by the Postal Service.

§502.25 Computerized remote resetting.
(a) Description. The Computerized
Remote Meter Resetting System (CMRS)
permits postal licensees to reset PSDs or
other logical security elements at their

places of business and/or homes via
modem and/or network interface. To
reset a PSD, the licensee must connect
to the Provider and provide identifying
data and device audit data. Before
proceeding with the setting transaction,
the Provider must verify all the data
(including conducting the product
audit) and ascertain from its own files
whether the licensee has sufficient
funds on deposit with the Postal
Service. If the funds are available and
the product audit was successful, the
Provider may complete the setting
transaction.

(b) Revenue protection. The Postal
Service shall conduct periodic
assessments of the revenue protection
safeguards of each Provider system and
shall reserve the right to revoke a
Provider’s authorization if the CMRS
system does not meet all requirements
set forth by the Postal Service. The
Provider must make its facilities that
handle the operation of the
computerized resetting system and all
records about the operation of the
system available for inspection by
representatives of the Postal Service at
all reasonable times.

(c) Deposits with the Postal Service.
(1) A CMRS licensee is required to have
funds available on deposit with the
Postal Service before resetting a PSD or
the Provider may opt to provide a funds
advance in accordance with The Cash
Management Operating Specifications
for the Computerized Remote Postage
Meter Resetting System. Contact the
Treasurer’s Office of the United States
Postal Service, 475 L’Enfant Plaza SW,
Washington DC 20260-5130 for this
document. The details of this deposit
requirement are covered within the
Acknowledgment of Deposit

Requirement document. By signing this
document, the licensee agrees to transfer
funds to the Postal Service through a
lockbox bank, as specified by the
Provider, for the purpose of prepayment
of postage. The Provider representative
must provide all new CMRS licensees
with this document when a new
account is established. The document
must be completed and signed by the
licensee and sent to the Minneapolis
Accounting Service Center by the
Provider.

(2) The licensee is required to
incorporate the following language into
its IBI rental agreements:

Acknowledgement of Deposit Requirement

See the Cash Management Operating
Specifications for the Computerized Remote
Postage Meter Resetting System. Contact the
Treasurer’s Office of the United States Postal
Service, 475 L’Enfant Plaza SW, Washington
DC 20260-5130 for this document.

§502.26

The licensee is required to forward a
mailpiece to the Provider at least once
every 6 months for evaluation. If the
licensee fails to comply with this
requirement, the Provider must notify
the licensee that, all future postage
value resettings will be denied. The
Provider must notify the Postal Service
of all noncomplying licensees, so that
license revocations can be initiated. The
Provider is required to provide guidance
to the licensee to correct any
deficiencies that are discovered.

Indicia quality assurance.

§502.27 IBI system refunds.

Postage losses due to malfunctions are
the responsibility of the Provider. The
Postal Service will provide refunds for
unused postage, for any balance
remaining on a PSD or other logical
security element, and for any balance
remaining in the licensee’s CMRS
account. The following procedures must
be followed, depending on the type of
refund requested:

(a) Unused Postage

(1) Postage refunds will be granted
only for pieces that are 30 days old or
less. The licensee will complete a PS
Form 3533, Application and Voucher
for Refund of Postage and Fees. This
form may be supplied electronically to
the licensee by the Provider. The
licensee must supply refund details in
Part IV of the form which shows the
number of pieces grouped by postage
value, the total postage value for each
group, and the total postage for all listed
groups.

(2) The unused mailpieces and the
completed Form 3533 will be sent to the
Provider for indicia verification and
refund processing.
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(3) The Provider will scan the indicia
to ensure that they are valid. Part IV of
the Form 3533 must be annotated to
show corrections for nonqualifying
pieces.

(4) An individual authorized by the
Provider must certify the amount of the
refund by signing Part IV below where
the details of the mailpieces are shown.

(5) The Provider will send the Form
3533 to the MATS coordinator at the
appropriate Postal Service District office
for further refund processing.

(6) The District MATS coordinator
will arrange for the amount of refunded
postage to be credited to the licensee’s
CMRS account.

(7) The unused envelopes must be
retained by the Provider for 45 days
after the Form 3533 has been sent to the
District. During this period the Postal
Service reserves the right to audit the
pieces and the Providers processing of
the refund request.

(b) PSD or Other Logical Security
Element Balance

(1) The Provider must verify the
remaining balance in a returned PSD or
other logical security element. This
balance must be reconciled with the
descending balance as noted by the
Provider when the licensee notified the
Provider that the PSD or other logical
security element was to be taken out of
service.

(2) The validated refund amount must
be noted in section F of the completed
Form 3601—-C and the Providers
representative must sign Section G.

(3) The completed Form 3601-C will
be sent to the appropriate District MATS
coordinator.

(4) The District MATS coordinator
will arrange for the amount of refunded
postage to be credited to the licensee’s
CMRS account.

(c) CMRS Account

(1) The licensee must notify the
Provider in writing that the licensee’s
CMRS account is to be closed.

(2) The Provider will notify the
Minneapolis Accounting Service Center
of the closing of the account, according
to CMRS procedures as administered by
USPS Treasury Management.

(3) The Minneapolis Accounting
Service Center will notify the lockbox
bank to issue a refund check to the
licensee.

§502.28 Key management requirements.

These requirements are contained in
Part D, Key Management Plan, of the
PCIBISAIBIPMS. Contact the Manager,
MTM, USPS, 475 L’Enfant Plaza SW,
Room 8430, Washington, DC 20260—
2444 for these requirements.

§502.29 Provider infrastructure.

The Provider must establish and
maintain an interface to USPS systems
as specified in CMRS and CMLS
documentation. CMRS documentation
may be obtained from Corporate
Treasury, USPS HQ, 475 L’Enfant Plaza
SW, Room 8118, Washington, DC
20260-5130. CMLS documentation may
be obtain from the Manager, MTM,
USPS, 475 L’Enfant Plaza SW, Room
8430, Washington, DC 20260-2444.
Neva R. Watson,

Acting Chief Counsel, Legislative.
[FR Doc. 98-23559 Filed 8-28-98; 3:59 pm]
BILLING CODE 7710-12-P

POSTAL SERVICE
39 CFR Parts 501 and 502

Metering Product Submission
Procedures

AGENCY: Postal Service.
ACTION: Proposed Procedure.

SUMMARY: The Federal Register dated
January 7, 1997, reflected proposed
interim product submission procedures
for the Information-Based Indicia
Program (IBIP). This revises, clarifies,
and expands those proposed submission
procedures to include all postage
metering products, applications, and
systems. The terms “manufacturer’” and
“vendor” are no longer referenced in
these procedures and have been
replaced by the more appropriate term
“Provider.” Also, since the meter
program administration office title has
changed, all references to “‘Retail
Systems and Equipment’’ have been
deleted and replaced by ‘““Metering
Technology Management.”

DATES: Comments must be received on
or before November 2, 1998.

ADDRESSES: Written comments should
be mailed or delivered to the Manager,
Metering Technology Management,
Room 8430, 475 L’Enfant Plaza SW,
Washington, DC 20260-2444. Copies of
all written comments will be available
at the above address for inspection and
photocopying between 9 a.m. and 4 p.m.
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Nicholas S. Stankosky, (202) 268—-5311.
SUPPLEMENTARY INFORMATION: With the
increase of potential postage application
methods and technologies it is essential
that submission procedures be clearly
stated and defined. The Postal Service
evaluation process can be effective and
efficient if these procedures are
followed explicitly by all suppliers. In
this way secure and convenient

technology will be made available to the
mailing public with minimal delay and
with the complete assurance that all
Postal Service technical, quality, and
security requirements have been met.
These procedures apply to all proposed
products and systems, whether the
Provider is new or is currently
authorized by the USPS.

39 Code of Federal Regulations
Section 501.9, Security Testing,
currently states that ““The Postal Service
reserves the right to require or conduct
additional examination and testing at
any time, without cause, of any meter
submitted to the Postal Service for
approval or approved by the Postal
Service for manufacture and
distribution.” When the Postal Service
elects to retest a previously approved
product, the Provider will be required to
resubmit the product for evaluation
according to part or all of the proposed
procedures. Full or partial compliance
will be determined by the Postal Service
prior to resubmission by the Provider.

The proposed submission procedures
will be referenced in 39 CFR Parts 501
and 502 but will be published as a
separate document as follows:

Metering Technology Management

Metering Product Submission
Procedures

In submitting a metering product for
Postal Service evaluation, the proposed
Provider must provide detailed
documentation in the following areas:

* Letter of Intent.

« Nondisclosure Agreements.

¢ Concept of Operations (CONOPS).

« Software and Documentation
Requirements.

¢ Provider Infrastructure Plan.

* USPS Address Matching System
(AMS) CD-ROM Integration.

¢ Product Submission/Testing.

« Provider Infrastructure Testing.

e Field Test (Beta) Approval (Limited
Distribution).

e Provider/Product Approval (Full
Distribution).

These sections must be completed in
sequential order as detailed below:

1. Letter of Intent

A. The Provider must submit a Letter
of Intent to the Manager, Metering
Technology Management (MTM),
United States Postal Service, 475
L’Enfant Plaza SW, Room 8430,
Washington DC 20260-2444.

The Letter of Intent must include:

(1) Date of correspondence.

(2) Name and address of all parties
involved in the proposal: In addition to
the Provider, those responsible for
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assembly, distribution, management of
the product/device, hardware/software
development, testing, and other
organizations involved (or expected to
be involved) with the product.

(3) Name and phone number of
official point of contact for each
company identified.

(4) Proposed Provider’s business
qualifications (i.e., proof of financial
viability, certifications and
representations, proof of ability to be
responsive and responsible).

(5) Product/device concept narrative

(6) Provider infrastructure concept
narrative.

(7) Narrative that identifies the
internal resources knowledgeable of
current USPS policies, procedures,
performance criteria, and technical
specifications, to be used to develop
security, audit, and control features of
the proposed product, and

(8) The target Postal Service market
segment the proposed product is
envisioned to serve.

B. The Provider must submit with the
Letter of Intent a proposed product
development plan of actions and
milestones (POA&M) with a start date
coinciding with the date of the Letter of
Intent. Reasonable progress must be
shown against these stated milestones.

C. The Manager, Metering Technology
Management, will acknowledge in
writing the receipt of the Provider’s
Letter of Intent and will designate a
Postal Service point-of-contact. Upon
receipt of this acknowledgment, the
Provider may continue with the
sequential requirements of the product
submission process.

2. Nondisclosure Agreements

These agreements are intended to
ensure confidentiality and fairness in
business. The Postal Service is not
obligated to provide product submission
status to any parties not identified in the
Letter of Intent. After obtaining signed
nondisclosure agreements, the Provider
may continue with the sequential
requirements of the product submission
process.

3. Concept of Operations (CONOPS)

A. The Provider must submit a
Concept of Operations (CONOPS) that
discusses at a moderate level of detail
the features and usage conditions for the
proposed product. The Provider should
submit 10 serialized hard copies and
one electronic copy of a PC-formatted
3.5" floppy disk. Additionally, the
Provider must also submit a detailed
process model, supporting each
CONOPS section. Note: The Postal
Service will not be obligated to provide
consulting guidance on any current

Postal Service policy, procedure,
performance criteria, or specification
beyond publicly available publications.

B. The CONOPS should cover the
following areas at a minimum:

(1) System Overview.

(a) Concept overview/business model.

(b) Concept of production/
maintenance administration.

(c) For Information-Based Indicia (IBI)
products, a PC Postage system design.

(i) Postal Security Device (PSD)
implementation (stand-alone, LAN,
WAN, Hybrid).

(ii) Features.

(iii) Components including the digital
signature algorithm.

(d) Product lifecycle overview.

(e) Adherence to industry standards
such as FIPS 140-1, as determined by
the USPS.

(2) For Proposed IBI PC Postage
Product-Details.

(a) PSD features and functions.

(b) Host system features and
functions.

(c) Other components required for
normal use conditions.

(3) Product Lifecycle.

(a) Manufacture.

(b) USPS certification of product/
device.

(c) Production.

(d) Distribution.

(e) Product/device licensing and
registration.

(F) Initialization.

(9) Product authorization and
installation.

(h) Postage Value Download (PVD)
process.

(i) Product and support system audits.

() Inspections.

(k) Product withdrawal/replacement.

(i) Overall process.

(ii) Product failure/malfunction
procedures.

(I) Scrapped product process.

(4) Finance Overview.

(a) Customer account management.

(i) Payment methods.

(ii) Statement of account.

(iii) Refund.

(b) Individual product finance
account management.

(i) PVD.

(ii) Refund.

(c) Daily account reconciliation.

(i) Provider reconciliation.

(i1) USPS-detailed transaction
reporting.

(d) Periodic summaries.

(i) Monthly reconciliation.

(ii) Other reporting as required by the
Postal Service.

(5) Interfaces.

(a) Communications and message
interfaces with postal infrastructure.

(i) PVDs.

(ii) Refunds.

(iii) Inspections.

(iv) Product audits.

V) Lost or stolen product procedures.

(b) Communications and message
interfaces with applicable USPS
financial functions.

(i) Postage settings including those
done remotely.

(ii) Daily account reconciliation.

(iii) Refunds.

(c) Communication and message
interfaces with Customer Infrastructure.

(i) Key management.

(ii) Product audits (device and host
system).

(iii) Inspections.

(d) Message error detection and
handling.

(6) Technical Support and Customer
Service.

(a) User training and support.

(b) Software Configuration
Management (CM) and update
procedures.

(c) Hardware CM and update
procedures.

(7) Other.

(a) Postal rate change procedures.

(b) Address Management System
ZIP+4 CD-ROM updates.

(c) Physical security.

(d) Personnel/site security.

C. Supplementary requirements,
Concept of Operations:

(1) The CONOPS must be
accompanied by substantiated market
analysis supporting the target Postal
Service market segment the proposed
product is envisioned to serve as
identified in the Letter of Intent.

(2) The CONOPS must include a list
and a detailed explanation of any
proposed deviations from USPS
performance criteria or specifications.
Any proposed deviation to audit and
control functions required by current
USPS policy, procedure, performance
criteria, or specification must be
accompanied by an independent
assessment by a nationally recognized
accounting firm attesting to the
proposed auditing method. The report
of this information is to be signed by an
officer of the accounting firm.

D. USPS Response:

(1) The USPS will acknowledge, in
writing, receipt of the CONOPS and
perform an initial review. The USPS
will provide the Provider with a written
summary of the CONOPS review.
Authorization to continue with the
product submission process, or a listing
of CONOPS requirements that are not
met will be provided by the USPS in the
written review.

(2) If, in the opinion of the USPS, it
is determined that extensive CONOPS
deficiencies do exist, the USPS, at the



46730

Federal Register/Vol. 63, No. 170/ Wednesday, September 2, 1998/Proposed Rules

discretion of the Manager, Metering
Technology Management, may return
the CONOPS to the Provider without
further review. It will then be
incumbent on the Provider to resubmit
a corrected CONOPS.

(3) Upon receipt of authorization from
the USPS to continue the product
submission process, the Provider may
continue with the sequential
requirements of the product submission
process.

(4) For submissions, the USPS will
appoint an IBIP Product Review Control
Officer. All communications between
the Provider and the USPS are to be
coordinated through the IBIP Product
Review Control Officer.

4. Software and Documentation
Requirements

A. The Provider must submit to the
Postal Service five copies of executable
code and one copy of full source code
for all software.

B. The Provider must submit a
detailed design document of the
product. This must include the
proposed IBIP indicia design, which
must be approved by the Manager,
Metering Technology Management. FIPS
140-1 Appendix A provides a checklist
summary of documentation
requirements for the FIPS 140-1
standard. Additionally, the Postal
Service requires design documentation
that includes, but is not limited to, the
following:

(1) Operations manuals for product
usage.

(2) Interface description documents
for all proposed communications
interfaces.

(3) Maintenance manuals.

(4) Schematics.

(5) Product initialization procedures.

(6) Finite state machine models/
diagrams.

(7) Block diagrams.

(8) Security features descriptions.

(9) Cryptographic operations
descriptions.

Detailed references for much of this
documentation is listed in the FIPS
140-1 Appendix A. The Postal Service
will determine the number of copies
needed of the aforementioned
documentation based on the CONOPS
review. The USPS will notify the
Provider of the required number of
copies. The required number of copies
are to be uniquely numbered for control
purposes.

C. The Provider must submit a
comprehensive test plan that validates
that the product meets all Postal Service
requirements and FIPS 140-1. The test
plan must list the parameters to be
tested, test equipment, procedures, test

sample sizes, and test data formats.
Also, the plan must include detailed
descriptions, specifications, design
drawings, schematic diagrams, and
explanations of the purposes for all
special test equipment and nonstandard
or noncommercial instrumentation.
Finally, this test plan must include a
proposed schedule of major test
milestones.

D. USPS Response:

(1) The Provider must submit a
benchmark assessment plan. USPS
Engineering will provide reference
standards, performance criteria,
specifications, etc., to be used as a basis
for the Provider to produce this plan.

(2) The USPS will acknowledge in
writing receipt of the Provider’s design
and test plans and perform an initial
review. The USPS will provide the
Provider with a written summary of the
design plan and test plan reviews.
Authorization to continue with the
product submission process, or a listing
of design plan requirements or test plan
requirements that are not met, and
perhaps other deficiencies, will be
provided by the USPS in the written
review.

(3) If, in the sole opinion of the USPS,
it is determined that extensive design
plan or test plan deficiencies do exist,
the USPS at the discretion of the
Manager, Metering Technology
Management, may return the plans to
the Provider without further review. It
will then be incumbent on the Provider
to resubmit corrected plans.

(4) Upon receipt of authorization from
the USPS to continue the product
submission process, the Provider may
continue with the sequential
requirements of the product submission
process.

5. Provider Infrastructure Plan

A. The Provider Infrastructure Plan
may be submitted concurrently with the
design and test plans, or after written
acknowledgment from the USPS
indicating the plans successfully met
the requirements of the product
submission process.

B. The Provider must submit a
Provider Infrastructure Plan that
describes how the processes and
procedures described in the CONOPS
will be met or enforced. This includes,
but is not limited to, a detailed
description of all Provider and Postal
Service related operations, computer
systems, and interfaces with both
customers and the Postal Service that
the Provider shall use in manufacturing,
producing, distribution, customer
support, product/device lifecycle,
inventory control, print readability
quality assurance, and reporting.

C. USPS Response:

(1) The USPS will acknowledge in
writing receipt of the Provider’s
Infrastructure Plan and perform an
initial review. The USPS will provide
the Provider with a written summary of
the Infrastructure Plan review.
Authorization to continue with the
product submission process, or a listing
of the Infrastructure Plan requirements
that are not met, and perhaps other
deficiencies, will be provided by the
USPS in the written review.

(2) If, in the opinion of the USPS, it
is determined that extensive Provider
Infrastructure Plan deficiencies do exist,
the USPS at the discretion of the
Manager, Metering Technology
Management, may return the
Infrastructure Plan to the Provider
without further review. It will then be
incumbent on the Provider to resubmit
a corrected Infrastructure Plan.

(3) Upon receipt of authorization from
the USPS to continue the product
submission process, the Provider may
continue with the sequential
requirements of the product submission
process.

6. USPS Address Matching System
(AMS) CD-ROM Integration

A. The USPS AMS CD-ROM is a
required component of IBIP systems.
The Provider shall initiate an agreement
with the USPS National Customer
Support Center (NCSC). This signed
agreement shall describe responsibilities
of the AMS CD-ROM supply chain
processes, including roles of the
Provider. The only functionality of the
AMS CD-ROM available through an IBIP
system is address matching and ZIP+4
coding of input addresses.

B. Any CONOPS or products
proposed where the Provider requests a
variance to the AMS CD-ROM
requirements must be approved by the
Manager, Metering Technology
Management, prior to proceeding with
the next step in the submission process.

C. A detailed description of the
process in which an address is ZIP+4
coded including all possible optional
and required parameters.

7. Product Submission/Testing

A. The Provider must be prepared to
submit up to five complete systems of
each product/device requested for
approval, to the Postal Service for
evaluation and review. The required
number of submitted systems will be
determined by the Postal Service. The
Provider must provide directly, or
through lease or rental, any equipment
required for use in conjunction with the
proposed product/device needed to
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represent usage conditions as proposed
in the CONOPS.

B. The Provider must submit the
proposed product to a laboratory
accredited under the National Voluntary
Laboratory Accreditation Program
(NVLAP) for FIPS 140-1 certification, or
equivalent, as authorized by the Postal
Service. Upon completion of the FIPS
140-1 certification, or equivalent, the
Postal Service requires the following be
forwarded directly from the accredited
laboratory to the Manager, Metering
Technology Management for review:

(1) A copy of letter of
recommendation to the National
Institute of Standards and Technology
(NIST) of the United States of America.

(2) Copies of proprietary and
nonproprietary reports and
recommendations generated.

(3) A copy of NIST-issued certificate.

(4) Written full disclosure identifying
any role of the NVLAP which
contributed to the design, development,
or ongoing maintenance of the product/
device.

C. The Provider may submit the
product to the USPS for initial
evaluation without the completion of
the FIPS 140-1 testing providing a letter
is submitted from the NVLAP lab to the
USPS indicating:

(1) The product is being tested under
FIPS 140-1 for the required security
levels.

(2) The product has a reasonable
chance of meeting the FIPS 140-1/USPS
security levels.

(3) The timeline for FIPS 140-1 test
completion.

D. Upon satisfactory completion of
FIPS 140-1 testing, or equivalent, as
authorized by the Postal Service, the
USPS will authorize the Provider, in
writing, to submit the product to the
USPS for testing and evaluation.

E. The Postal Service reserves the
right to require or conduct additional
examination and testing at any time,
without cause, of any product submitted
to the Postal Service for approval or
approved by the Postal Service for
manufacture and distribution.

F. Upon receipt of authorization from
the USPS to continue the product
submission process, the Provider may
continue with the sequential
requirements of the product submission
process.

8. Product Infrastructure Testing

A. Testing of all reporting
requirements, including, and not
limited to, Postal Service/customer
licensing support, product status
activity reporting, total product
population inventory, irregularity
reporting, lost and stolen reporting,

financial transaction reporting, account
reconciliation, digital certificate
acquisition, product initialization,
cryptographic key changes, rate table
changes, print quality assurance, device
authorization, device audit, product
audit, and remote inspections must be
achieved by Providers prior to any
product/device approval for
distribution.

B. Testing of these activities and
functions includes computer-based
testing of all interfaces with the Postal
Service including but not limited to the
following:

(1) Product manufacture and life cycle
(including leased, unleased, new meter
stock, installation, withdrawal,
replacement, key management, lost,
stolen, and irregularity reporting).

(2) Product distribution and
initialization (including product
authorization, product initialization,
customer authorization, and product
maintenance).

(3) Licensing (including license
application, license update and license
revocation).

(4) Finance (including lockbox
account management, individual
product financial accounting, refunds,
daily summary reports, daily transaction
reporting, and monthly summary
reports).

(5) Audits and inspections.

C. The Provider must complete a
“Product—Provider Infrastructure—
Financial Institution—USPS
Infrastructure” (Alpha) test involving all
entities in the proposed architecture; at
a minimum this includes the proposed
product, Provider Infrastructure,
financial institution and USPS
Infrastructure systems and interfaces.
Alpha testing is intended to
demonstrate the proposed product
utility, functionality and compatibility
with other systems, and may be
conducted in a laboratory environment.

D. Provider Infrastructure Testing—
(Alpha) test note: The Postal Service
reserves the right to require or conduct
additional examination and testing at
any time, without cause, of any Provider
Infrastructure system supporting an IBIP
product/device approved by the Postal
Service for manufacture and
distribution. Initial Provider
Infrastructure testing and (Alpha)
testing schedules will be supported at
the convenience of the Postal Service.

E. Demonstrable evidence of
successful completion for each test is
required prior to proceeding.

F. Upon receipt of authorization from
the USPS to continue the product
submission process, the Provider may
continue with the sequential

requirements of the product submission
process.

9. Field Test (Beta) Approval (Limited
Distribution)

A. The Provider will submit a
proposed Field Test (Beta) Test Plan
identifying test parameters, product
guantities, geographic location, test
participants, test duration, test
milestones, and product recall plan. The
purpose of the Beta test is to
demonstrate the proposed product’s
utility, security, audit and control,
functionality, and compatibility with
other systems in a real-world
environment. The Beta test will employ
available communications and interface
with current operational systems to
conduct all product functions. The
Manager, Metering Technology
Management will determine acceptance
of Provider-proposed Beta Test Plans
based on, but not limited to, assessed
risk of the product, product impact on
Postal Service operations, and
requirements for Postal Service
resources. Proposed candidates for Beta
test participation must be approved by
the Postal Service. Beta test approval
consideration will be based in whole or
in part on the location, mail volume,
mail characteristics, and mail
origination and destination patterns.

B. The Provider has a duty to report
security weaknesses to the Postal
Service to ensure that each product/
device model and every product/device
in service protects the Postal Service
against loss of revenue at all times. Beta
participants must agree to a
nondisclosure confidentiality agreement
when reporting product security, audit,
and control issues, deficiencies, or
failures to the Provider and the Postal
Service. A grant of Field Test Approval
(FTA) does not constitute an irrevocable
determination that the Postal Service is
satisfied with the revenue-protection
capabilities of the product/device. After
approval is granted to manufacture and
distribute a product/device, no change
affecting the basic features or safeguards
of a product/device may be made except
as authorized or ordered by the Postal
Service in writing from the Manager,
Metering Technology Management.

C. Upon receipt of authorization from
the USPS to continue the product
submission process, the Provider may
continue with the sequential
requirements of the product submission
process.

10. Provider/Product Approval (Full
Distribution)

A. Upon receipt of the final certificate
of evaluation from the national
laboratory, and after obtaining positive



46732

Federal Register/Vol. 63, No. 170/ Wednesday, September 2, 1998/Proposed Rules

results of internal testing of the product/
device, successful completion of
Provider infrastructure testing, Alpha
testing, and demonstration of limited
distribution activities (Beta testing); the
submitted product, Provider
infrastructure and Provider/
manufacturer qualification requirements
will be administratively reviewed for
final approval. Note: Copies of Draft 39
Code of Federal Regulation Part 502
containing IBIP Provider/Manufacturer
qualification requirements are available
by contacting USPS Metering
Technology Management, 475 L’Enfant
Plaza SW, Room 8430, Washington, DC
20260-2444. Copies of CFR Part 501
pertaining to postage meters are also
available at the above address.

B. The Postal Service may require at
any time, that models/versions of
approved products, and the design and
user manuals and specifications
applicable to such product, and any
revisions thereof be deposited with the
Postal Service.

It is emphasized that this proposed
procedure is being published for
comments and is subject to final
definition.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
553 (b),(c)) regarding proposed rule
making by 39 U.S.C. 410(a) , the Postal
Service invites public comments on the
proposed procedures.

Neva R. Watson,

Chief Counsel, Legislative.

[FR Doc. 98-23560 Filed 8-28-98; 3:59 pm]
BILLING CODE 7710-12-P

POSTAL RATE COMMISSION
39 CFR 3001
[Docket No. RM98-3; Order No. 1218]

Revisions to Rules of Practice

AGENCY: Postal Rate Commission.
ACTION: Proposed rule.

SUMMARY: The Commission seeks
suggestions, especially from those who
have taken part in recent rate,
classification, and complaint dockets,
on ways to improve the efficiency of
proceedings conducted pursuant to 39
U.S.C. sec. 3624. Commenters are
encouraged to address topics covered in
39 CFR 3001.1-92, with the exception of
library references and confidential
information. These two matters will be
addressed in separate rulemakings.
Commenters’ suggestions will be
considered in developing amendments
that will improve the efficiency of
Commission proceedings.

DATES: Comments should be filed on or
before October 28, 1998.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820.

SUPPLEMENTAL INFORMATION: Following
each major proceeding, the Commission
reviews the effectiveness of its rules of
practice and invites participants to offer
suggestions for changes or
improvements. The Commission’s
initial assessment of the operation of its
rules in the recently-completed omnibus
rate and classification case (Docket No.
R97-1) leads to several preliminary
conclusions. First, it appears that two
recently-adopted revisions—addressing
the use of surveys and the Service’s
filing of “‘pro forma” financial data and
information—worked reasonably well.
Second, it appears that consideration
should be given to incorporating all (or
most) of the special rules of practice
into the general, or standing, rules.
Third, an assessment of ways to reduce
the costs inherent in service of
documents, including consideration of
the extent to which electronic filing
requirements (or options) can be added
should be undertaken.

A serious evidentiary dispute over
library references indicates that
clarification of this longstanding
practice is essential. However, the
Commission intends to address this
matter, and the potential need for
changes in its rules on confidential
information, in separate rulemakings.
Thus, commenters are requested not to
include suggestions on these topics in
response to this rulemaking.

Dated: August 27, 1998.
Margaret P. Crenshaw,
Secretary.
[FR Doc. 98-23636 Filed 9-1-98; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 212-0092b; FRL-6142-6]

Approval and Promulgation of State
Implementation Plans; California State

Implementation Plan Revision, South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the California State
Implementation Plan (SIP) which
concern the control of particulate matter
(PM) emissions from stationary sources,

including process industries and cement

plants, within the South Coast Air

Quality Management District

(SCAQMD).

The intended effect of proposing
approval of these rules is to regulate
emissions of PM in accordance with the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act). In
the Final Rules Section of this Federal
Register, the EPA is approving the
state’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. A detailed rationale for this
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this rule, no
further activity is contemplated in
relation to this rule. If EPA receives
relevant adverse comments, the direct
final rule will not take effect and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this rule. Any parties interested in
commenting should do so at this time.
DATES: Comments must be received in
writing by October 2, 1998.

ADDRESSES: Written comments on this

action should be addressed to: Andrew

Steckel, Rulemaking Office (AIR-4), Air

Division, U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105-3901.
Copies of the rules and EPA’s

evaluation report for the rules are

available for public inspection at EPA’s

Region IX office during normal business

hours. Copies of the submitted rules are

also available for inspection at the
following locations:

South Coast Air Quality Management
District, 21865 E. Copley Drive,
Diamond Bar, CA 91765

California Air Resources Board,
Stationary Source Divison, Rule
Evaluation Section, 2020 “L" Street,
Sacramento, CA 95812.

FOR FURTHER INFORMATION CONTACT:

Patricia Bowlin, Rulemaking Office

(AIR-4), Air Division, U.S.

Environmental Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105-3901, Telephone:

(415) 744-1188.

SUPPLEMENTARY INFORMATION: This

document concerns SCAQMD Rule 404,

Particulate Matter—Concentration; Rule

405, Solid Particulate Matter—Weight;

and Rule 1112.1, Emissions of

Particulate Matter from Cement Kilns,

submitted to EPA on June 4, 1986 by the

California Air Resources Board. For

further information, please see the

information provided in the Direct Final
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action that is located in the Rules
Section of this Federal Register.
Authority: 42 U.S.C. 7401 et seq.
Dated: July 31, 1998.
Felicia Marcus,
Regional Administrator, Region IX.
[FR Doc. 98-23329 Filed 9-1-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD 061-3028b, MD 065-3028b; FRL—6148—
2]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments VOC
Regulations for Dry Cleaning and
Stage | Vapor Recovery

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve two
State Implementation Plan (SIP)
revisions submitted by the State of
Maryland. The first revision amends
Maryland’s dry cleaning regulation to
eliminate perchloroethylene operations
from the volatile organic compound
(VOC) requirements. The second
revision amends the Stage | Vapor
Recovery regulation’s gasoline storage
tank capacity applicability requirements
such that gasoline storage tanks with a
capacity of less than 2000 gallons are no
longer subject to the regulation. In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP revisions as a direct final rule
without prior proposal because the
Agency views these as noncontroversial
SIP revisions and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated in
relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by October 2, 1998.

ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
Ozone and Mobile Sources Branch,

Mailcode 3AP21, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103 and
the Maryland Department of the
Environment, 2500 Broening Highway,
Baltimore, Maryland 21224.
FOR FURTHER INFORMATION CONTACT:
Carolyn M. Donahue, (215) 814-2095 at
the EPA Region Il address above.
SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations Section of
this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 11, 1998.
W. Michael McCabe,
Regional Administrator, Region Ill.
[FR Doc. 98-23327 Filed 9-1-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 119-4074b; FRL—6148-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Enhanced Motor Vehicle Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve two
State Implementation Plan (SIP)
revisions for the Commonwealth of
Pennsylvania’s enhanced Inspection
and Maintenance (I/M) program. These
SIP revisions amend the
Commonwealth’s enhanced I/M SIP to
correct certain deficiencies that EPA
identified in its January 28, 1997
interim conditional approval of the
Commonwealth’s SIP. EPA is proposing
to remove several conditions and de
minimus conditions from the interim
conditional approval of Pennsylvania’s
SIP. However, since there remain
conditions of approval which
Pennsylvania has not yet addressed, the
Commonwealth’s SIP would continue to
be conditionally approved upon
finalization of this proposed rule. In the
Final Rules section of this Federal

Register, EPA is issuing a direct final
rule without prior proposal to take the
same action upon the Commonwealth’s
SIP revisions. The Agency views this
rulemaking action as noncontroversial
and anticipates no adverse public
comment. A detailed rationale for the
approval is set forth in the direct final
rule and in the technical support
document prepared by EPA for this
action. If no adverse comments are
received, no further activity is
contemplated with relation to this rule.
If EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments must be received in
writing by October 2, 1998.

ADDRESSES: Written comments should
be addressed to Marcia Spink, Associate
Director, Air Programs, Mailcode
3AP00, U.S. Environmental Protection
Agency, Region 11, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street—14th
Floor, Philadelphia, Pennsylvania
19103. Copies of relevant documents
may also be inspected at the
Pennsylvania Department of
Environmental Resources Bureau of Air
Quiality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, by phone at (215) 814—
2176, or via e-mail at
rehn.brian@epamail.epa.gov, or in
writing at the EPA Region Ill address
above.

SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations Section of
this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 11, 1998.
Thomas C. Voltaggio,

Acting Regional Administrator, Region Ill.
[FR Doc. 98-23325 Filed 9-1-98; 8:45 am]

BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 745
[OPPTS-62158; FRL-6017-7]
RIN 2070-AD11

Lead; Fees for Accreditation of
Training Programs and Certification of
Lead-based Paint Activities
Contractors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In this issue of the Federal
Register, the EPA is publishing a final
rule, pursuant to section 402(a)(3) of the
Toxic Substances Control Act (TSCA),
to establish fees for the accreditation of
training programs and certification of
individuals and firms engaged in lead-
based paint activities. As specified in
TSCA section 402(a)(3), EPA must
establish and implement a fee schedule
to recover for the U.S. Treasury the
Agency’s cost of administering and
enforcing the standards and
requirements applicable to lead-based
paint training programs and contractors
engaged in lead-based paint activities.
Specifically, this action establishes the
fees, in those States and Indian country
without authorized programs, for
training programs seeking accreditation
under 40 CFR 745.225, and for
individuals or firms engaged in lead-
based paint activities seeking
certification under 40 CFR 745.226.

A detailed rationale for the
promulgation of this rule is presented in
the preamble to the final rule, along
with the details of the action. With this
corresponding notice in the Proposed
Rules Section of this Federal Register,
EPA is providing an opportunity for the
public to submit comment on the
provisions of the final rule. If no
significant adverse comment is
submitted in response to this action, the
final rule will become effective without
any further action by the Agency. If,
however, a significant adverse comment
is received during the comment period,
those aspects of the rule addressed by
the commenter(s) will be withdrawn
and the public comments received will
be addressed in a subsequent final rule.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received on
or before October 2, 1998.

ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided below in Unit Il. of the

SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: For
technical information: Mike Wilson,
Project Manager, National Program
Chemicals Division (7404), Office of
Pollution Prevention and Toxics, U.S.
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: 202—-260-4664; fax: 202—
260-1580; e-mail: wilson.mike@epa.gov.
For general information: Susan B.
Hazen, Director, Environmental
Assistance Division (7408), Rm. ET—
543B, Office of Pollution Prevention and
Toxics, U.S. Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: 202-554-1404,
TDD: 202-554-0551; e-mail: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

You may be potentially affected by
this action if you operate a training
program required to be accredited under
TSCA section 402 and 40 CFR 745.225,
or if you are a professional (individual
or firm) who must be certified to
conduct lead-based paint activities in
accordance with TSCA section 402 and
40 CFR 745.226. Potentially affected
categories and entities may include:

Examples of Regulated En-

Category tities

Lead abatement
professionals.

Workers, supervisors, in-
spectors, risk assessors
and project designers
engaged in lead-based
paint activities

Firms engaged in lead-
based paint activities

Training programs provid-
ing training services in
lead-based paint activi-
ties

Training pro-
grams.

This table is not intended to be
exhaustive, but rather provides a guide
to the entities that are likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in this table could also be
regulated. To determine whether you or
your business is regulated by this
action, you should carefully examine
the provisions in the regulatory text. If
you have any questions regarding the
applicability of this action to a
particular entity, consult the technical
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Il. How Can | Get Additional
Information or Copies of this or Other
Support Documents?

A. Electronically

You may obtain electronic copies of
this document and various support
documents from the EPA Internet Home
Page at http://www.epa.gov/. On the
Home Page select ““‘Laws and
Regulations” and then look up the entry
for this document under ““Federal
Register - Environmental Documents.”
You can also go directly to the “Federal
Register” listings at http://
www.epa.gov/homepage/fedrgstr/.

B. In Person or by Phone

If you have any questions or need
additional information about this action
please contact one of the persons
identified in the “FOR FURTHER
INFORMATION CONTACT” section. In
addition, the official record for this
action has been established under
docket control number [OPPTS-62158],
(including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of any
electronic comments, which does not
include any information claimed as
Confidential Business Information (CBlI),
is available for inspection in Rm. NEB—
607, Waterside Mall, 401 M St., SW.,
Washington, DC, from 8:30 a.m. to 4
p-m., Monday through Friday, excluding
legal holidays. The Document Control
Office telephone number is 202—-260—
7093.

111. How Can | Respond to This Action?

A. How and to Whom Do | Submit
Comments?

You may submit comments through
the mail, in person, or electronically. Be
sure to identify the appropriate docket
number [OPPTS-62158] in your
correspondence.

1. By mail. Submit written comments
to: Document Control Office (7407),
Office of Pollution Prevention and
Toxics (OPPT), U.S. Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

2. In person or by courier. Deliver
written comments to: Document Control
Office in Rm. G-099, Waterside Mall,
401 M St., SW., Washington, DC;
telephone: 202—-260-7093.

3. Electronically. Submit your
comments and/or data electronically by
e-mail to: oppt.ncic@epa.gov. Do not
submit any information electronically
that you consider to be CBI. Submit
electronic comments in ASCII file
format avoiding the use of special
characters and any form of encryption.
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Comment and data will also be accepted
on standard computer disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the appropriate docket control number.
You may also file electronic comments
and data online at many Federal
Depository Libraries.

B. How Should | Handle CBI
Information in My Comments?

You may claim information that you
submit in response to this action as CBI
by marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the comment
that does not contain CBI must be
submitted for inclusion in the public
record. All CBI claims must be made at
the time the information is submitted.
Failure to make a CBI claim at the time
of submittal will be considered a waiver
of such claims. Information not marked
confidential will be included in the
public docket by EPA without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult with the technical person
identified in the “FOR FURTHER
INFORMATION CONTACT"” section.

IV. Why Is EPA Issuing a Final Rule
Simultaneously With this Proposal?

In this same issue of the Federal
Register EPA is publishing a final rule
identical to this proposal. EPA believes
that providing notice and an
opportunity to comment is unnecessary
and would be contrary to the public
interest. As such, two independent
bases exist which qualify the final rule
for the good cause exemption in the
Administrative Procedure Act (APA), 5
U.S.C. 553(b)(3)(B) that allows agencies
in limited circumstances to issue rules
without first providing notice and an
opportunity for comment. Virtually all
of the significant policy choices
associated with the rule have already
been made by Congress, and it is in
most respects merely a technical
application of statutory directive.

There are three major components to
the rulemaking. First, the rule is based
on an estimate of EPA administrative
and enforcement costs. EPA is clearly in
the best position to provide this
estimate, as it necessarily involves
consideration of internal EPA operating
procedures, costs, and personnel
practices. Thus, it is unlikely that the
public will be able to provide
meaningful comment on this aspect of
the rulemaking.

Second, the rule reflects a policy
choice on how EPA costs are to be
distributed among those required to pay
fees. Although those participants paying
the highest fees under the rule may
prefer that EPA flatten the fee structure
so that their fees would be reduced, EPA
has already considered this option and
has determined that such an approach
would be inequitable. In light of EPA’s
policy choice, the assessment of
individual fees turns on a technical
assessment of EPA administrative and
enforcement costs for each category of
participant. Once again, it is unlikely
that the public can provide meaningful
input on EPA’s estimates of its own
program costs.

The third component of the rule
relates to fee waivers. Although the rule
largely incorporates statutory directives
in this regard (as to State and local
governments, and non-profit training
providers), it also provides a fee waiver
for Indian Tribes, and specifies that
contractors training their own
employees will not be entitled to a fee
waiver. Since the fee waiver for Indian
Tribes is consistent with the statutory
waivers provided for States and local
governments, is consistent with EPA
treatment of Indian Tribes for purposes
of authorizing Tribal lead-based paint
programs under 40 CFR 745.320—
745.339, and relieves (rather than
imposes) a regulatory requirement, EPA
does not expect that the public would
provide adverse comment on the Tribal
fee waiver.

EPA recognizes that there may be
some who are dissatisfied by the
Agency’s decision not to waive fees for
contractors training their own
employees, but EPA does not expect
that the public can suggest a basis for a
fee waiver that will override the
objective of maximizing recovery of EPA
costs associated with this program.
Thus, EPA believes that providing an
opportunity for public comment on the
rule is “‘unnecessary.” While not
required to do so under the APA, EPA
is willing to delay the effective date of
the rule pending the unlikely receipt of
significant adverse comments that
would inform the decision in ways not
already considered. Such a delay seems
prudent to avoid the possibility and the
resultant confusion, of adjusting the fees
once the application process has started.
If significant adverse comment is
received during the 30-day period
(described in more detail below), EPA
will issue a document to withdraw
those aspects of the final rule which are
addressed by the adverse comment
before its effective date.

The Agency is scheduled to begin
receiving applications for accreditation
of training providers in September of
1998. The Agency believes that it is
critically important for the necessary
fees to be established prior to the
initiation of the application period.
Without established fees, it will be more
difficult for applicants to determine the
extent to which they may wish to
participate in the program. Without a
fee rule in place, EPA would need to
assess fees on a case-by-case basis based
on actual EPA costs in reviewing
individual applications and on
estimated future administrative and
enforcement costs. This approach would
burden EPA with the requirement of
keeping track of all time spent
processing individual applications. The
use of a case-by-case assessment would
undoubtedly prolong the application
process and result in uncertainty to
potential program applicants who
would not know the amount of fees they
will be required to pay until their
application is fully processed. Delaying
issuance of the rule to allow an
opportunity for public comment would
require use of the case-by-case
assessment process in the interim
pending finalization of a fee rule and
would not, therefore, be in the public
interest.

Although the Agency believes that it
is appropriate to issue a final fee rule,
EPA is providing an opportunity for the
public to submit comment on it. If no
significant adverse comment is
submitted within 30 days of publication
of the final rule in the Federal Register,
the final rule will become effective 45
days after publication without any
further action by the Agency. If,
however, a significant adverse comment
is received during the comment period,
those aspects of the rule addressed by
the commenters will be withdrawn and
the public comments received will be
addressed in a subsequent final rule.
This proposed rule ensures that the
public is aware of its opportunity to
comment, and will provide the APA-
required proposal in the event that
significant adverse comment is received
and issuance of a subsequent final rule
is necessary.

V. What Action Is EPA Taking?

For detailed information about the
action, see the direct final rule which is
located in the Rules section of this
Federal Register, and are summarized
below.
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V1. Do Executive Orders 12875 and
13084 Require EPA to Consult With
States and Indian Tribal Governments
Prior to Taking the Action in this
Notice?

A. Executive Order 12875

Under Executive Order 12875,
entitled ““Enhancing Intergovernmental
Partnerships’ (58 FR 58093, October 28,
1993), EPA may not issue a regulation
that is not required by statute and that
creates a mandate upon a State, local or
tribal government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget (OMB) a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local or tribal governments. The rule
does not impose any enforceable duties
on these entities. As explained in more
detail in Unit IV. of this document, the
statutory waivers provided for States
and local governments are being
extended to Indian Tribes. Accordingly,
the requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

B. Executive Order 13084

Under Executive Order 13084,
entitled ““Consultation and Coordination
with Indian Tribal Governments” (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature

of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. As explained
in more detail in Unit 1V. of this
document, the statutory waivers
provided for States and local
governments are being extended to
Indian Tribes. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

VII. How Do Other Regulatory
Assessment Requirements Apply to this
Action?

The applicability of various regulatory
assessment provisions to this action are
discussed in the preamble to the
corresponding final rule published
elsewhere in the Rules section of this
issue of the Federal Register, and
summarized below.

Under Executive Order 12866,
entitled “‘Regulatory Planning and
Review” (58 FR 51735, October 4, 1993),
it has been determined that this rule is
not “significant” and is not subject to
OMB review. This rule does not contain
any information collections subject to
OMB approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et.
seq., or impose any enforceable duties
on State and local governments or
impose private sector exependitures of
$100 million or more annually so as to
trigger applicablity of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled ““Protection of Children from
Environmental Health Risks and Safety
Risks™” (62 FR 19885, April 23, 1997). In
addition, this action does not involve
any standards that would require
Agency consideration pursuant to
section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) (Pub. L. 104-113).

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the Agency hereby certifies that

this action will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on an analysis that
the Agency prepared for this action,
which indicates that the rule should not
place undue burden on small business.
Information relating to this
determination will be provided to the
Chief Counsel for Advocacy of the Small
Business Administration upon request.
This information is also included in the
public record for this action as a part of
the economic analysis.

List of Subjects in 40 CFR Part 745

Environmental Protection, Fees,
Hazardous Substances, Lead poisoning,
Reporting and recordkeeping
requirements.

Dated: August 25, 1998.

Carol M. Browner,

Administrator.

[FR Doc. 98-23454 Filed 8-31-98; 11:24 am]
BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General

42 CFR Parts 1001, 1002, and 1003
RIN 0991-AA95

Health Care Programs: Fraud and
Abuse; Revised OIG Sanction
Authorities Resulting From Public Law
105-33

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: This rulemaking proposes
revisions to the OIG’s exclusion and
civil money penalty authorities set forth
in 42 CFR parts 1001, 1002 and 1003,
resulting from the Balanced Budget Act
of 1997, Public Law 105-33. These
proposed revisions are intended to
protect and strengthen Medicare and
State health care programs by increasing
the OIG’s anti-fraud and abuse authority
through new or revised exclusion and
civil money penalty provisions.

DATES: To assure consideration, public
comments must be delivered to the
address provided below by no later than
5 p.m. on November 2, 1998.
ADDRESSES: Please mail or deliver your
written comments to the following
address: Office of Inspector General,
Department of Health and Human
Services, Attention: OIG-30-P, Room
5246, Cohen Building 330
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Independence Avenue, S.W.,
Washington, D.C. 20201.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
OIG-30-P.

FOR FURTHER INFORMATION CONTACT: Joel
Schaer, (202) 619-0089, OIG
Regulations Officer.

SUPPLEMENTARY INFORMATION:

l. Background

A. The Health Insurance Portability and
Accountability Act

The Health Insurance Portability and
Accountability Act (HIPAA) of 1996,
Public Law 104-191, was enacted on
August 21, 1996 and set forth a number
of significant amendments to the OIG’s
exclusion and civil money penalty
(CMP) authorities. Among the various
provisions related to program exclusion
authority, HIPAA: (1) expanded the
OIG’s minimum 5-year mandatory
exclusion authority to cover any felony
conviction under Federal, State or local
law relating to health care fraud, even
if governmental programs were not
involved; (2) established minimum
periods of exclusion from 1 to 3 years
for certain permissive exclusions from
Medicare and the State health care
programs; and (3) established a new
permissive exclusion authority
applicable to individuals who have a
majority ownership in, or have
significant control over the operations
of, an entity that has been convicted of
a program-related offense. Proposed
regulations addressing these revised or
expanded OIG exclusion authorities
were published in the Federal Register
on September 8, 1997 (62 FR 47182).

In addition, HIPAA revised and
strengthened the OIG’s existing CMP
authorities, and extended the
application of the CMP provisions
beyond those programs funded by the
Department to include all Federal health
care programs. The revised or expanded
CMP provisions resulting from HIPAA
are being addressed in a separate OIG
proposed rulemaking.

B. The Balanced Budget Act of 1997

In conjunction with many of the
HIPAA fraud and abuse authorities, the
Balanced Budget Act (BBA) of 1997,
enacted on August 5, 1997, contained a
number of provisions designed to
further preserve and protect the
integrity of Medicare, Medicaid and all
other Federal health care programs for
current and future beneficiaries, and
combat fraudulent and abusive program
activities. Specifically, the fraud and
abuse provisions of BBA serve to

strengthen the OIG’s exclusion and CMP
authorities with respect to Federal
health care programs.

The new exclusion and CMP
authorities under BBA are effective for
violations occurring on or after August
5, 1997. As the new statutory provisions
allow the Department some policy
discretion in their implementation, we
are developing this proposed
rulemaking and soliciting public
comments. The proposed regulation text
changes reflected in this rule are
designed to address statutory revisions
resulting from BBA. As indicated above,
revisions to 42 CFR chapter V resulting
from the HIPAA fraud and abuse
provisions are being published and
addressed through separate proposed
rulemakings. All final regulation text
changes resulting from the HIPAA and
BBA fraud and abuse proposed rules
will be coordinated and collectively
addressed in a final rulemaking
document that will amend OIG’s
exclusion and CMP authorities.

11. Provisions of the Proposed Rule

A. Revised Exclusion Authorities
Resulting from BBA

1. OIG Authority to Direct Exclusions
From State Health Care Programs, and to
Extend the Application of OIG
Exclusions to all Federal Health Care
Programs

Prior to the enactment of BBA, a
program exclusion imposed by the OIG
was applicable to Medicare and State
health care programs, as defined in
section 1128(h) of the Social Security
Act (the Act). As part of the fraud and
abuse provisions set forth in HIPAA,
section 231 of Public Law 104-191
amended the criminal and CMP
provisions in sections 1128A and 1128B
of the Act to encompass acts occurring
with respect to a “‘Federal health care
program,” as defined in section 1128B(f)
of the Act.1 With the enactment of
HIPAA, however, this extension of
coverage was not replicated with respect
to the Secretary’s program exclusion
authority as set forth in section 1128 of
the Act. In addition, prior to BBA, the
OIG was authorized to impose
exclusions from participation in
Medicare, but only to direct State health
care programs to impose parallel
exclusions from State health care
programs such as Medicaid. The
practical result of this bifurcated

1Section 1128B(f) of the Act defines the term
“Federal health care program’ to encompass any
plan or program providing health care benefits,
whether directly through insurance or otherwise,
which is funded directly, in whole or in part, by
the United States Government (other than the
Federal Employees Health Benefits Program).

exclusion implementation process was
that States frequently failed to
implement exclusions in a timely or
otherwise appropriate manner.

To ensure that the OIG’s program
exclusion authority is consistent with
other sanction authorities set forth in
sections 1128A and 1128B, section
4331(c) of BBA specifically amended
sections 1128(a) and (b) of the Act to
provide that the scope of an OIG
exclusion extends beyond Medicare and
the State health care programs to all
Federal health care programs, as defined
in section 1128B(f) of the Act, and to
enable the OIG to impose exclusions
from all Federal health care programs
directly. As a result, we propose to add
a definition for the term *‘Federal health
care program’ in § 1001.2, and make
conforming revisions in §81001.1(a),
1001.1901, 1001.3003, 1001.3005 and
1002.2(a).

Section 1001.1901, Scope and effect
of exclusion, would be amended by
revising paragraph (a) to reflect the
revised scope of exclusions under title
Xl of the Act. As indicated above, under
section 4331(c) of BBA, exclusions
imposed by the OIG under title XI of the
Act are now directly to indicate the
Secretary, through the OIG, would have
the authority to direct the imposition of
exclusions from all Federal health care
programs. Section 1001.1901 would be
amended to indicate that the Secretary,
through the OIG, now has the direct
authority to impose exclusions from all
Federal health care programs. The
reference in this section to an
exclusion’s effect with respect to other
Federal agency procurement and
nonprocurement programs and activities
is being deleted. The effect of an
exclusion on such programs (other than
Federal health care programs) is
specifically addressed in the Federal
Acquisition Regulation at 48 CFR 9.405
and the HHS Common Rule at 45 CFR
part 76.

With regard to program agency
notification, since all affected agencies
within the Department, as well as all
Federal health care programs outside of
the Department, must now effectuate an
OIG decision to exclude an individual
or entity, we intend to provide notice to
these program agencies regarding any
action taken by the OIG. Since we
believe that it would not be practical to
send program agencies an individual
notice on every case, we are proposing
to inform all affected agencies through
the OIG’s web site (http://
www.dhhs.gov/progorg/oig) every
month. The OIG web site will also
advise the public of all individuals and
entities excluded from program
participation. We are advising program
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agencies to check the web site and to
take action, as appropriate, to exclude
individuals and entities from their
programs.

Broadening factors for the
circumstances and length of exclusion—
We are also proposing to amend the
mitigating and aggravating factors for
length of exclusion in
§§1001.201(b)(3)(iii)(A),
1001.301(b)(2)(ii) and (b)(3)(ii)(A),
1001.401(c)(2)(ii) and (c)(3)(i)(A),
1001.1301(b)(2)(iii), 1001.1401(b)(1) and
(b)(4), and 1001.1501(a)(3) to
incorporate consideration of all Federal
health care programs, not just Medicare
and the State health care programs, in
determining an appropriate period of
exclusion. We believe that since the
OIG’s authority to exclude individuals
and entities has been broadened under
section 4331(c) of BBA to encompass all
Federal health care programs, it is
reasonable for the OIG to consider the
impact of exclusion with respect to all
of these health care programs.

Effect of exclusion on employment
and the reimbursement of items and
services in the Federal health care
programs—The effect of an exclusion as
a result of this authority remains the
same as it had been prior to the BBA
expansion, i.e., with limited exceptions,
no payment may be made for any health
care item or service furnished, ordered
or prescribed by an excluded
individual. There is one significant
difference, however, that results from
broadening the scope of an exclusion to
encompass all Federal health care
programs. An individual who was
excluded from Medicare and the State
health care programs prior to BBA could
be employed by another agency which
funded a Federal health care program,
such as the Department of Defense
(which funds the CHAMPUS health care
program). In addition, while other
Federal agencies were instructed to give
government-wide affect to the OIG
exclusion, each agency retained some
discretion as to whether it would debar
that individual or entity from its
programs. Such Federal agencies no
longer have the discretion to permit
excluded individuals and entities to
remain in their programs. With the
expanded scope of the OIG’s exclusion
authority, no agency which funds a
Federal health care program may
reimburse excluded individuals for
items and services they provide, nor
may any such agency pay the salaries or
expenses of such persons using Federal
dollars. As a result, an agency which
funds a Federal health care program
may only employ an excluded
individual in limited situations, where
the program is able to pay the

individual with private grant funds or
other non-Federal funding sources. In
most instances, the effect of an OIG
exclusion will preclude the employment
of an excluded individual in any
capacity by a Federal or State agency, or
other entity, where reimbursement is
made by any Federal health care
program.

2. Permanent Exclusions for Individuals
Convicted of 3 or More Health Care
Related Crimes, and 10 Year Exclusions
for Individuals Convicted of 2 Health
Care Related Crimes

Prior to the enactment of BBA, section
1128(a) of the Act directed the Secretary
to impose mandatory exclusions of
individuals and entities from
participation in the Medicare and State
health care programs upon conviction of
certain criminal offenses, including
Medicare and Medicaid program-related
crimes, patient abuse crimes, health care
fraud felonies and felonies relating to
controlled substances. While such
mandatory exclusions were, in most
cases, for a minimum period of 5 years,
no established mechanism was in place
to require a fixed exclusion period for
repeat offenders.

As a result of the ability of some
health care providers to re-enter
participation in the Federal and State
health care programs after a minimum
exclusion period, section 4301 of BBA
imposes a mandatory exclusion of not
less than 10-years on individuals who
have been twice convicted of mandatory
exclusion offenses (including program-
related crimes, patient abuse, health
care fraud and convictions relating to
controlled substances) under section
1128(a) of the Act. In addition, a
mandatory permanent program
exclusion would also be imposed
against those individuals who have been
convicted on 3 or more occasions for
conduct relating to a Federal health care
program under section 1128(a) of the
Act. Accordingly, we propose to amend
§1001.102 by adding a new paragraph
(d) to reflect these new mandatory
lengths of exclusion. An exclusion of
not less than 10 years, in the case of a
second conviction, or a permanent
exclusion, in the case of three or more
convictions, will be mandatory where
the final conviction has occurred on or
after August 5, 1997—the date of
enactment of BBA. We are also
proposing to add a new paragraph (b)(7)
to §1001.102, the provision governing
the length of mandatory exclusions, to
include as a new aggravating factor
consideration of whether prior criminal
offenses involved same or similar
circumstances.

3. Exclusion of Entities Controlled by
Family or Household Members of
Sanctioned Individuals

Under section 1128(b)(8) of Act, the
OIG may exclude entities that are
owned at least 5 percent, or controlled,
by an individual who has been
convicted of a health care related
offense, or who has been sanctioned by
the OIG. This authority enables OIG to
enforce its exclusions by ensuring that
health care companies operated by
excluded individuals, in addition to the
individuals themselves, do not continue
doing business and receiving
reimbursement from Government health
care programs. Some excluded health
care providers, however, have been able
to circumvent the impact of a sanction
by expediting transfers on paper of their
ownership and control interests in
health care entities to a family or
household member. These individuals
have thus been able to retain silent
control of health care businesses that
participate in Medicare, Medicaid and
all other Federal health care programs
despite their exclusion from these same
programs. To address this concern of
“paper transfers’ of ownership or
control interest by excluded individuals
who still retain control of the health
care business, section 4303 of BBA
amended section 1128(b)(8) of the Act
by expanding existing exclusion
authority to include entities owned or
controlled by the family or household
members of excluded individuals when
the transfer of ownership or control
interest was made in anticipation of, or
following a conviction, assessment of a
CMP, or exclusion.

We propose to amend
§1001.1001(a)(1)(ii) to reflect this new
statutory authority. With regard to an
individual excluded under section
1128(b)(8) of the Act, and consistent
with the statute, § 1001.1001(a)(2)
would also be amended by adding
definitions for the terms “Immediate
family member’” and ‘“Member of
household.”

B. Revised Civil Money Penalty
Authorities Resulting from BBA

1. CMPs Against Institutional Health
Care Providers That Employ or Enter in
Contracts for Medical Services With
Excluded Individuals

The OIG has been made aware of
situations where individuals who have
been excluded from Medicare or State
health care program participation have,
nonetheless, been able to obtain (or
retain) employment, staff privileges or
other affiliation with various health care
entities, and to render services that are
ultimately paid for by the programs.
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Providers, such as hospitals, that hire
excluded practitioners have often failed
to investigate or query available sources
such as the National Practitioner Data
Bank (NPDB) or the OIG’s cumulative
Sanction Report on the internet (as
discussed in section I.A.1. of this
preamble), that would have informed
them of an individual’s exclusion
status 2. While CMP authority has
existed for health maintenance
organizations that employ or contract
with excluded individuals, there was no
parallel CMP authority in situations
where a group medical practice,
hospital, nursing home, home health
agency, hospice or other provider
continues to bill the programs for
services rendered by excluded
individuals.

Section 4304(a) of BBA, amending
section 1128A(a) of the Act, added a
new provision authorizing the
imposition of a CMP against any
provider that submits, or causes to be
submitted, claims for health care items
or services rendered by employees or
other individuals under contract, whom
they know or should know have been
excluded from participation in the
Federal health care programs.
Accordingly, paragraph (a)(2) of
§1003.102 and paragraph (a) of
§1003.103 of the OIG regulations would
be revised to implement this new CMP
of up to $10,000 against any entity that
submits, or causes to be submitted,
claims for health care services rendered
by employees or other individuals
under contract whom they know, or
should know, have been excluded from
participation in the Federal health care
programs.

In determining the appropriate
amount of the penalty for each
violation, we propose to amend
§1003.106(a)(1) to include the following
five criteria: (1) The degree of
culpability of the contracting provider;
(2) whether the contracting provider
knew or should have known of the
exclusion; (3) the harm to patients or
any Federal health care program which
resulted or could have resulted from the
provision of care by a person or entity
with which the contracting provider is
expressly prohibited from contracting
under section 1128A(a)(6) of the Act; (4)
the history of prior offenses by the
contracting provider or principals of the
contracting provider, including whether
at any time prior to the determination of

2Under the Health Care Quality Improvement Act
of 1986, hospitals are required to query the National
Practitioner Data Bank when hiring or granting
clinical privileges to a practitioner, and must
perform follow-up checks on all such practitioners
every two years.

the current violation(s) the contracting
provider or any of its principals were
convicted of a criminal charge or were
held liable for civil or administrative
sanctions in connection with a Federal,
State or private health care program;
and (5) such other matters as justice
may require.

2. New CMP for Failure to Report
Information to the Healthcare Integrity
and Protection Data Bank

Section 1128E of the Act, as added by
section 221 of HIPAA, established a
national health care fraud and abuse
data collection program, the Healthcare
Integrity and Protection Data Bank
(HIPDB), for the reporting of final
adverse actions against health care
providers, suppliers and practitioners.
This authority mandated that private
health plans3, as well as certain State
and Federal entities such as medical
licensing boards, report information to
the national fraud and abuse data
collection program concerning certain
final adverse actions taken against a
health care provider, supplier or
practitioner. However, while the Health
Care Quality Improvement Act of 1986,
which established the NPDB, provided
sanction authority against those who do
not report required information to the
NPDB, the HIPAA authority for the
HIPDB set forth no parallel provision to
induce health care plans’ compliance
with the reporting requirements.

Section 4331(d) of BBA added a
provision to the health care fraud and
abuse data collection program to
provide for the imposition of a CMP
against any health plan that fails to
report information on an adverse action
required to be reported under this
program. In accordance with section
1128E(b)(6) of the Act, § 1003.102(b)(5)
would be amended to add a new
subparagraph addressing violations by
any health plan that fails to report
information on an adverse action
required to be reported under this
authority. In addition, a new
§1003.103(g) would be added to impose
a CMP of not more than $25,000 for
each such adverse action not reported.
In determining the penalty amount for
each occurrence, we are proposing five
criteria for consideration that would be
set forth in an amended
§1003.106(a)(2): (1) the nature and

3Section 1128E of the Act defines the term
“health plan’ consistent with the definition set
forth in section 1128C(c) of the Act; that is, a plan
or program that provides health benefits whether
directly, through insurance, or otherwise, and
includes (1) a policy of health insurance; (2) a
contract of a service benefit organization; and (3) a
membership agreement with a health maintenance
organization or other prepaid health plan.

circumstances of the failure to report
any adverse actions taken against a
health care provider; (2) the degree of
culpability of the health plan in failing
to provide timely and complete data; (3)
the materiality or significance of
omission of the information to be
reported to the Data Bank; (4) any prior
history of the individual or plan with
respect to these occurrences; and (5) in
general, other matters required by
justice.

3. CMPs for Health Care Providers who
Violate the Anti-Kickback Statute

Prior to the enactment of BBA, the
only remedies available to the Federal
Government to combat kickback
violations involving the Federal health
care programs were criminal penalties
(section 1128B(b) of the Act), and
exclusion from participation in
Medicare and the State health care
programs (section 1128(b)(7) of the Act)
against individuals and entities that
offer or receive improper remuneration
in return for the referral of business paid
for by Federal health care programs.
Enforcement in the kickback area has
been constrained since the two existing
remedies were quite severe.

To create an alternative intermediate
remedy, section 4304 of BBA amended
section 1128A(a) of the Act, specifically
authorizing a CMP of up to $50,000 and
an assessment of up to three times the
total amount of the kickback for any
violations of the anti-kickback statute. A
new § 1003.102(b)(11) would be added
to codify this new CMP authority.
Additionally, a new § 1003.103(h) is
being proposed in accordance with
section 4304 of BBA, setting forth
$50,000 as the amount of penalty to be
imposed for each kickback violation
under section 1128B(b) of the Act, and
an assessment (reflected in a new
paragraph (b) in revised § 1003.104) of
up to 3 times the total amount of
remuneration offered, paid, solicited or
received without regard to whether a
portion of such remuneration was
offered, paid, solicited or received for a
lawful purpose.

4. Notification, Effectuation and Appeal
Procedures

With respect to all 3 new proposed
CMPs, violators of these provisions
would be subject to the same
notification, effectuation and appeal
procedures as other CMP violations
under section 1128A(a) of the Act and
42 CFR part 1003 of the OIG regulations.
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C. Additional Technical and Other
Revisions to 42 CFR Parts 1001 and
1003

1. Technical Revisions

A number of proposed technical
revisions consistent with the policy
provisions resulting from BBA and these
regulatory amendments are also being
set forth. Specifically, we propose to
amend the authority citation cites for
parts 1001 and 1003, §§ 1001.302 (Basis
for reinstatement), 1003.100 (Basis and
purpose), and 1003.114 (Collateral
estoppel) to reflect the above-cited
revisions being proposed in accordance
with revised OIG exclusion and CMP
authorities.

In addition, we are revising
§1003.109(a)(3) by deleting the phrase
“the amount of the proposed penalty,
assessment and the period of proposed
exclusion (where applicable).”” This
language appears in paragraph (a)(4) of
this section, and appears inadvertently
in paragraph (a)(3).

2. Proposed Revision to OIG Exclusion
Reinstatement Considerations

We are proposing to add two new
elements to § 1001.3002(b) that would
pertain to the OIG’s review of an
individual’s or entity’s request for
reinstatement in the Federal health care
programs after the individual’s or
entity’s exclusion period. The first new
proposed element would address the
OIG’s expectation that excluded parties
adequately and promptly inform all
their clients or patients of the exclusion
so that the clients or patients will have
a clear understanding that items and
services provided by that individual or
entity will not be paid for under any
Federal health care program. Section
1001.1901(b) of the regulations
authorizes Medicare reimbursement to a
beneficiary for the first claim submitted
for an item or service provided by the
excluded party, at which time the
beneficiary is notified that future claims
will be denied due to the provider’s
excluded status. We do not believe that
notification only after the submission of
a claim provides adequate protection for
program beneficiaries. By stating in
regulations that the OIG, in making its
reinstatement decisions, will consider
whether a provider has adequately and
promptly informed clients or patients of
an exclusion, we hope to offer an
incentive for providers to give the
earliest possible notification to
beneficiaries of any exclusion.

A second proposed reinstatement
element would codify existing OIG
policy which, in making reinstatement
decisions, considers whether the
individual or entity has, during the

period of exclusion, submitted claims or
caused claims to be submitted, or
payments to be made by any Federal
health care program for items or services
the excluded party furnished, ordered or
prescribed, including health care
administrative services. Such conduct is
impermissible and is a basis for a CMP
under section 1128A(a)(1)(D) of the Act.
By setting forth this regulatory
clarification, we hope to make clear that
the submission of claims for payment to
any Federal health care program during
a provider’s period of exclusion will
jeopardize the provider’s chances for
reinstatement into the programs.

I11. Regulatory Impact Statement

Executive Order 12866 and Regulatory
Flexibility Act

The Office of Management and Budget
(OMB) has reviewed this proposed rule
in accordance with the provisions of
Executive Order 12866 and the
Regulatory Flexibility Act (5 U.S.C.
601-612), and has determined that it
does not meet the criteria for a
significant regulatory action. Executive
Order 12866 directs agencies to assess
all costs and benefits of available
regulatory alternatives and, when
rulemaking is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
safety distributive and equity effects). In
addition, under the Regulatory
Flexibility Act, if a rule has a significant
economic effect on a substantial number
of small entities the Secretary must
specifically consider the economic
effect of a rule on small entities and
analyze regulatory options that could
lessen the impact of the rule.

As indicated above, the provisions set
forth in this proposed rulemaking
implement new or revised OIG statutory
requirements set forth in Public Law
105-33. These provisions are designed
both to broaden the scope of the OIG’s
authority to exclude individuals and
entities from Medicare, Medicaid and
all other Federal health care programs,
and strengthen current legal authorities
pertaining to the imposition of CMPs
against individuals and entities engaged
in prohibited actions and activities. The
proposed regulations would implement
the new statutory requirements by (1)
expanding the application of the OIG’s
exclusions to all Federal health care
programs; (2) implementing permanent
exclusions for individuals convicted of
3 or more offenses for which an
exclusion can be imposed under section
1128(a) of the Act, and 10 year
exclusions for individuals convicted of
two or more such offenses; (3) allowing

for the exclusion of entities controlled
by family or household members of
sanctioned individuals; and (4)
establishing new CMPs in three specific
areas.

With regard to the OIG’s new
exclusion authorities, the process for
excluding individuals and entities who
are convicted in accordance with these
new provisions remains essentially the
same, even though the types of
convictions requiring mandatory
exclusions have been broadened. While
there may be a resulting increase in the
number of mandatory and permissive
exclusions imposed as a result of the
expanded scope of the OIG’s exclusion
authority, we do not believe these
increases will be significant. The
clarification of exclusion authority in
§1001.1001 regarding a sanctioned
individual’s transfer of ownership or
control interest to a family or household
member, for example, should not result
in a significant increase in exclusion
actions in accordance with section
1128(b)(8) of the Act since the provision
is likely to act as an effective deterrent
against the occurrence of such transfer
arrangements. In addition, we do not
foresee significant increases resulting
fr